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FIRM ANNOUNCEMENTS
1. AWARDS:

Pozzuolo Rodden, P.C. is pleased to announce that Martindale-Hubbell announced that 2020
Joseph R. Pozzuolo’ s Peer Review Rating for ethical standards and professional ability is
excellent.

Pozzuolo Rodden, P.C. is pleased to announce that Joseph R. Pozzuolo, Esquire has been
nominated for America’s Most Honored Professionals for Pennsylvania, as a 2019 Five-Star
Attorney by the American Registry.

Finally, Pozzuolo Rodden, P.C. is pleased to announce that Joseph R. Pozzuolo, Esquire has been
selected by his peers as a Lawyer of Distinction member as published in the American Lawyer and
the National Law Journal.

2. UPCOMING SEMINARS: (POSTPONED DUE TO PANDEMIC
FURTHER INFORMATION WILL BE PROVIDED)



http://www.pozzuolo.com/

Joseph R. Pozzuolo, Esquire will be presenting the following continuing legal and accounting
education (CLE/CPE) webinar seminars for Clear Law Institute on May 5" @ 1pm:

a) How Middle Income Families Should Prepare For Retirement, Including Ethics

Please contact Christine Wainwright at Chrissy@Pozzuolo.com or Clear Law Institute at
ggueen@clearlawinstitute.com if you would like the online details to attend this upcoming or any other past
online CLE/CPE seminars.

3. BLOGS:

1. The following are a few of the business, tax, employment, estate planning and business litigation
blogs posted on our main website www.pozzuolo.com during the past month:

a. For Distribution Purposes Assets of An Estate Are Valued As of The Time of Distribution To
Beneficiary;

b. Employee In Wrongful Discharge Claim Must Demonstrate That Public Policy Trumps
Employment At Will; and,

c. Disability Of Spouse Is Not An Exception To The Additional Tax of 10% To An Under Age
592 Distribution From An IRA.

Please visit our website www.pozzuolo.com for more information on these and other
relevant business, tax, estate, business litigation and employment topics.

2. The following are a few of the family law blogs posted on our family law website
www.pozzuolofamilylaw.com during the past month:

a. Child Support- Paternity By Estoppel;
b. Child Custody Relocation Rules & Regulations; and,
c. Court Denies Absent Father Money From Son’s Wrongful Death Case.

Please visit our website www.pozzuolofamilylaw.com for more information on these
and other relevant family law topics.

AN EMPLOYEE’S RIGHT TO PRIVACY DURING
THE COVID-19 PANDEMIC

During these uncertain times, it’s difficult to know what steps to take to best protect your
business and your employees when your state authorizes your business to reopen. It is important to
have a plan in place so that the re-opening process goes as smoothly as possible while protecting
employees and customers. The most important consideration is balancing the employee’s right to

privacy relating to medical information versus keeping your other employees and customers safe.

Different additional regulations may come into play if your workforce is unionized. In that case, be

sure to consult with the union representative before instituting any policies or screenings.
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At the outset, it is important to emphasize basic hygiene and social distancing guidelines with
employees. Further, be sure to instruct all employees that, under current Center for Disease Control
(“CDC") guidelines as well as guidelines of both the Pennsylvania and New Jersey Department of
Health, if an employee is experiencing flu-like symptoms, he/she should promptly notify his/her
supervisor or Human Resources representative and stay home or immediately notify the supervisor or
Human Resources Representative that they are feeling ill and go home from work immediately.
Employers should limit any medical/health related inquiries only to actual symptoms of COVID-19
(including fever, chills, cough, shortness of breath, and/or sore throat, loss of smell and taste) or the
employee’s potential exposure. Additionally, emphasize that social distancing practices, specifically
keeping a six (6) foot distance between individuals as well as following your state’s guidelines on
wearing customers and employees wearing masks (at the time of this article, both New Jersey and
Pennsylvania require individuals to wear a mask when entering a business or other facility).

What can an employer legally do to protect itself and its employees and customers during this
pandemic? A policy requiring each employee to submit to a temperature screening before starting
work each day is permissible now only related to the COVID-19 pandemic. Generally, speaking
taking an employee’s temperature when he/she reports to work would be deemed an invasion of
privacy. In these uncertain times, an employer has the right for COVID-19 purposes to adopt such a
policy. This policy does not run afoul of employee privacy laws as long as:

1. The policy is instituted for COVID-19 purposes;

2. When the pandemic ends, the policy is discontinued unless recommended by the
CDC or specific state health guidelines;

3. All employees must be treated equally;

4. A specific class of employees cannot be signaled out for temperature monitoring
(such as those employees over 40);

5. If an employee’s temperature is above 100.00 degrees, the employee is not
permitted to work and is sent home until symptom-free for at least 72 hours (or as
recommended by the CDC and or specific state health guidelines);

6. A contactless thermometer should be used;

Temperatures do not have to recorded; and

8. You cannot inquire about the employee’s other medical conditions.

~

It is important to note that employments laws such at anti-discrimination laws under Title
VII of the Civil Rights Act of 1964, as amended (“Title VII”") or the Americans with Disabilities Act
of 1990, as amended (“ADA”), the New Jersey Laws Against Discrimination (“LAD”) and/or the
Pennsylvania Human Relations Act (“PHRA”) are not suspended. These laws remain in effect and
are enforceable. However, temporary guidelines have been issued during the pandemic to allow for
heightened safety measures to be taken by employers. The United States Equal Employment
Opportunity Commission (“EEOC”) expressly permits an employer to institute a policy of taking
employee temperatures for COVID-19 purposes only. The institution of a policy for a legitimate
health, welfare and safety reason during the pandemic and not for discriminatory purposes (to target a




certain class of employees) is permissible without fear of a claim of discrimination.

Generally speaking, an employer should not ask an employee if they have a medical
condition that the CDC has determined makes him or her more vulnerable to COVID-19. However,
the EEOC pandemic guidance does advise that inquiries into medical information, and even
disabilities, could be permitted if the COVID-19 situation is a “direct threat,” which as of March
2020, COVID-19 was deemed to be a “direct threat.”* As this global pandemic evolves, the
temporary guidelines could change based on guidance from local and federal public health officials.
The EEOC guidelines also advise that the COVID-19 pandemic has disrupted work routines and
caused “unexpected or increased requests for reasonable accommodations” under the ADA. The
EEOC guidelines direct employers and employees to address requests for reasonable
accommodations as soon as possible, but note that the COVID-19 pandemic may result in delays in
discussing and providing reasonable accommodations. The EEOC guideline encourage employers
and employees to use “interim solutions to enable employees to keep working as much as possible.”

One of the main situations where employee privacy becomes an issue is when an employee
advises that he or she has tested positive for COVID-19 or is awaiting results but is a probable
positive. It is important to not reveal the individual’s name to other employees or customers. Often
your local health officials will provide guidance on how to proceed once the case has been reported.
You should inform other employees that came into close contact with the person that someone (not
gender specific), without naming the person, has tested positive for COVID-19 or is a probable
positive and provide guidance for the employee(s) who may have come in close contact with the
positive person on what steps they should take, including self-monitoring, self-quarantine and direct
them to his/her health care provider. and directing them to Federal and Local public health agencies.?
You should not provide the name of the employee who has tested positive for COVID-19 or probable
positive to anyone unless that person signs a specific release allowing you to provide his/her name to
other employees. Employee medical information is protected under the ADA and expressly provides
that employee medical information must be kept confidential and all employers must continue to
follow ADA privacy guidelines. Employers should be sure to maintain all medical privacy and
confidentiality. You should also ensure that you are only providing accurate and confirmed
information as to someone’s COVID-19 status because you do not want to open yourself or your
business up to liability for sharing incorrect or false information.

Additionally, you may also provide more general notice to the rest of your company
employees advising of the positive case and providing information on how you as a company are
managing the situation pursuant to all federal, state and local guidelines. It is also helpful to provide
a point of contact, either management or Human Resources, for employees to contact if they have any
questions or concerns. Any medical information obtained from employees should be maintained only
as a confidential medical record and not contained in an employee file. These guidelines also apply if
an employee informs you that he or she has an immediate household member who has tested positive
for COVID-19 or a probable positive.

! Please note that as this global pandemic evolves, this determination could change.
Z Close contact means within six (6) feet of the person for about ten (10) minutes.
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It is important to rely on federal, state and local public health department guidance only in
determining risk of COVID-19 infection and response. You should not attempt to make any other
risk determinations, especially not based on age, race or country of origin, or any other condition as
this could open your business up to liability. Further, per the CDC guidelines, as an employer, you
should not require an employee to provide COVID-19 test results or a medical provider note to
confirm and/or validate their illness, to qualify for sick leave, or to return to work. federal, state and
local public health department guidelines should be followed to determine when an employee can
safely return to work.

Additionally, the current COVID-19 pandemic does not supersede the Health Insurance
Portability and Accountability Act (HIPAA). Employers should continue to protect and maintain any
employee medical and health information, including the identity of employees testing positive for
COVID-19, as confidential under HIPAA. The implications of the COVID-19 and its relation to the
ADA is still evolving as more information is learned about the illness.

The above is general information. We are continuing to monitor this ever-evolving situation
and the complex federal, state and local laws which control what employers should and should not do
in response to the global health crisis. Each situation and workplace is different. You should consult
with an attorney to discuss the specifics of your situation and we stand ready to assist you.

Please contact our office to speak with one of our attorneys who can assist you in creating a
preparedness plan for your business, including drafting and implementing policies and procedures for
employees self-identifying and reporting symptoms and/or positive COVID-19 test results for
themselves and/or immediate household members as well as procedures for protecting and informing
other employees, including temperature screening policies, and any other employee privacy inquiries
you may have.

PUBLICATIONS

All of the following professional publications and past newsletters written by attorneys of this office
are available by clicking here:_http://pozzuolo.com/Pubs Articles.shtml

Corporate/Tax Articles

Bankruptcy - How To Prevent It And How To Cope With It Should It Happen To Your Business
Deferred Compensation Rewards And Retains Key Employees
Design Buy-Sell Agreements For Maximum Utility

How An S Corporation Avoids The Double Taxation Incurred When Excessive Compensation Is Treated
As A Dividend

How Mortgage Lenders Should Draft Broker Agreements To Avoid RESPA Violations

How To Look, Act And Sound Like A Professional Corporation
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How to Structure a Suitable Buy-Sell Agreement

How To Use Non-Qualified Deferred Compensation Arrangements As A Business, Retirement And Tax
Planning Tool

Money Purchase Pension Plan Falls Out Of Favor
Protecting A Client's Business From Unfair Competition Using Restrictive Covenants
Structuring Loans From Qualified Plans - How To Handle The Strict Tax Rules

What Type of Qualified Corporate Retirement Plan Best Serves Your Business, Tax And Retirement
Needs

Why An Employment Contract Is Mandatory

Estate Planning Articles

Adapt Estate Planning Strategies to Fit the Needs of Same-Sex
Couples

College Funding Tool Offers Estate Planning Advantage
Diversify Strategies For An Effective Estate Plan
Divorce and Estate Planning

Divorce Raises The Need For Performing An Estate
Planning Review

Drafting The Durable Power Of Attorney For Wealth Protection Purposes
Estate Planning For Pet Owners

Remarriage Situations Can Raise Special Estate Planning
Considerations

Six Proven Estate Planning Techniques
Special Needs Trust - An Estate Planning Tool For The Disabled

The Limited Liability Company -A Sophisticated Tool For
Estate Planning

Using Trusts To Maximize Family Protection And Minimize
Estate Tax

Why Living Wills- Advance Directives Are An Essential Part Of Estate Planning

To subscribe, unsubscribe, or for any questions, please contact us at INFO@POZZUOLO.COM.
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