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Abstract: When perfanning estate plan-
ning for the parents of disabled chil-
dren who receive medical assistance
benefits, the estate planner must con-
sider the effect of assets held in trust on
the availability of medical assistance
benefits to the disabled beneficiary .
Federal lan' provides an exception that
allows a special needs trust to shield
assets of a disabled beneficiary from
availability for determination of medi-
cal assistance benefits if certain strict
conditions are met. Understanding the
particulars of this constantly changing
area of the law is necessary for any es-
tate planner who advises parents of dis-
abled beneficiaries .

P
arents whose disabled chil-
dren receive federal and state
medical assistance benefits
face a dilemma when per-
forming financial and estate

planning for the benefit of the child .
If the parents fund the disabled

child's special economic needs dur-
ing the parents' life, they risk the loss
of medical assistance to the child dur-
ing their lifetime and at their death if
the parents' estate is distributed out-
right to the child . But, for many par-
ents, the idea of disinheriting a
disabled child in order to preserve the
child's medical assistance benefits is
an unacceptable alternative .

Parents need a way to structure an
estate or financial plan that will not
jeopardize the disabled child's access

to medical assistance benefits . A sup-
plemental or special needs trust
(SNT) may be the solution .

What is a Supplemental or
Special Needs Trust?

An SNT is a discretionary, testa-
mentary or living irrevocable trust
that directs the trustee to use the trust
income and principal only for pur-
poses that do not overlap with the in-
tent of public assistance programs .
Income and principal of the trust are
used to purchase extra items not oth-
erwise provided and paid for by pub-
lic funds that make life more pleasant
for the incapacitated person, such as
travel, reasonable recreation, summer
camp, training programs, education,
rehabilitation, and medical attention
beyond what is required simply to
maintain an individual .

The trust instrument must be care-
fully drafted so as not to inadvertently
grant the trustee powers that may
give rise to an enforceable claim
against the trust income and principal
by the governmental agency and re-
sult in a loss of public assistance by
the disabled beneficiary. To be effec-
tive, the SNT must be structured as an
emergency backup fund that supple-
ments, but does not replace, public
assistance benefits for the disabled
beneficiary's needs .

The trust should define "special
needs" as those needs that foster and
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maintain the beneficiary's health,
safety and welfare, but limit them to
those needs not provided for by any
public agency of the county, state or
federal government . Also, the trust
should avoid providing benefits di-
rectly related to food, clothing or
necessary shelter, since these items
are provided for by public assis-
tance funds .

The trust instrument should give
clear instructions to the trustee to
continue to use public benefits, par-
ticularly SSI and Medicaid, for es-
sentials such as food, clothing and
shelter . Because the purpose of the
trust is to provide emergency or
backup funds, the discretionary pow-
ers of the trustee must be carefully
and appropriately limited .

Careful selection of the trustee is
crucial. The irrevocable SNT must be
placed under the control of an inde-
pendent trustee if the assets of the
trust are not to be considered assets
owned by the beneficiary and thus
"available" to the beneficiary as de-
scribed below. In addition, the trustee
should be sensitive to the needs of the
disabled child, should have the back-
ground and skills to recognize and
appreciate the special restrictions of
an SNT, should have reasonable fi-
nancial acumen, and should be free
from conflicting interests .

This issue of the Journal went to press in
July 1995.



Medicaid Benefits

. . . the trust instrument should clearly state
the settlor's intent that the trust income and principal should

be used only to supplement public benefits . . .

The drafter of an SNT must under-
stand that assets held in trust and
available for the benefit of the trust
beneficiary may affect the availabil-
ity of medical assistance benefits . In
addition, the assets themselves could
be subject to a claim for reimburse-
merit by a state agency for medical
assistance benefits already paid. The
nature and extent of the beneficiary's
property interest in the trust deter-
mines whether trust assets are "avail-
able" resources for Medicaid purposes .
Medicaid regulations presently provide
that "income and resources are consid-
ered available both when actually
available and when the applicant or re-
cipient has a legal interest in a liqui-
dated sum and has the legal ability to
make such a sum available for support
and maintenance" .' States can suc-
cessfully deny medical assistance ben-
efits based on a determination that trust
assets are available resources to a med-
ical assistance applicant and that the
applicant falls outside the state's in-
come and resource availability levels .

There are generally two sources of
trust assets which may be held for the
benefit of a disabled child: assets be-
longing to the trust beneficiary (child),
or assets contributed from parents or
other parties . The distinction can result
in significantly different treatment of
trust assets, especially at the death of
the trust beneficiary.

Assets of the Beneficiary

Federal law 2 provides an excep-
tion that allows a trust to shield as-
sets of an individual from availability
for a determination of medical assis-
tance benefits if the following condi-
tions are met :

1 . The trust contains the assets of
an individual under age 65 who is
disabled,'

2. The trust is established for the
benefit of the disabled individual by

a parent, grandparent, legal guardian
of the individual or a court.

3. The state will receive all amounts
remaining in the trust upon the death
of such disabled individual up to an
amount equal to the total medical as-
sistance paid on behalf of the individ-
ual under a state plan .

The assets of a special needs trust
that meet these conditions cannot be
reached by Medicaid liens and can
provide for the special needs of a dis-
abled person until the person dies or
reaches the age of 65 . The exception
for the trust discussed above continues
even after the individual reaches age
65 . However, such a trust cannot be
added to or otherwise augmented after
the disabled individual reaches age 65 .
Any such addition or augmentation
after age 65 involves assets that are not
the assets of an individual under age
65, and those assets are not subject to
the exception discussed in this article .^

Assets of Third Parties

Trusts that are established with as-
sets of third parties, rather than with
assets of the beneficiary, are not con-
sidered "available" to the beneficiary
because they were not established
with assets of the beneficiary . How-
ever, it is possible that the assets
placed in these trusts could become
resources available to the beneficiary
that are considered when determining
the beneficiary's entitlement to med-
ical assistance benefits .

In determining the availability of
trust income or principal to the bene-
ficiary, courts have generally consid-
ered the intent of the settler or
testator, as expressed in the trust in-
strument. Therefore, the trust instru-
ment should clearly state the settlor's
intent that the trust income and prin-
cipal should be used only to supple-
ntent public benefits and not to
supplant public benefits .

The Supreme Court of Pennsylva-
nia has decided several cases on the
issue of whether trust assets donated

by a third party for a beneficiary who
receives medical assistance benefits
are considered an available resource to
the trust beneficiary when making a
detennination of the beneficiary's eli-
gibility for medical assistance benefits .

In Lang ii Commonwealth, Depart-
ment ofPublic Welfare,-' a father set up
a testamentary trust for the benefit of
his children, one of whom was men-
tally retarded and a resident of a state
mental retardation center. The retarded
son received financial support through
the Department of Public Welfare .

The operative language of the trust
stated :

A . The Trustee shall hold, man-
age, invest and reinvest said Trust
estate and shall distribute the net
income (hereinafter called 'In-
come') and principal from time to
time as follows :

(1) During the lifetime of [the
retarded son], if he survives me,
the Trustee shall pay the Income
periodically to or for the support,
maintenance, welfare and benefit
of my said son or may, in the
Trustee's discretion, add part or all
of the Income to principal, to be in-
vested as such .

(2) The Trustee may distribute
such part of the Income not neces-
sary for the support of my son, in
equal shares to my three children . . .

(3) The Trustee shall use so
much of the principal as may in
her opinion be advisable therefor,
for the support, maintenance, wel-
fare, comfort and support of my
son . . . The Trustee shall have com-
plete discretion as to how much
shall be used for such purposes and
may pay the sums to any person or
institution having the care of my
said son, without liability on the
part of the Trustee to see to the ap-
plication thereof, or directly to or
for the benefit of my said son . . .

(4) At the death of my said son,
, the Trust shall terminate and

the balance of the Trust Estate
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shall be distributed in equal shares,
free and discharged of the Trust, to
[the testator's remaining children
or their survivors] . . . 6
After the father's death, the state

agency, which had provided for the
son, directed the Trustee to pay the
state's charges for the son's care until
the trust corpus and income were ex-
hausted and declared the trust benefi-
ciary ineligible for medical assistance
payments. The critical issue to be de-
cided by the Court was "[w]hether
testator created a duty in trustee, in-
dependent of any statutory duty, to
provide for [the retarded son's] basic
support."' The Pennsylvania Supreme
Court focused on the intention of the
settlor who created the trust in decid-
ing this issue .
The Lang Court stated, "[i]f testa-

tor gave trustee discretion to consider
funding otherwise available from the
Commonwealth [of Pennsylvania] in
determining whether to distribute
trust income or principal (or either)
for [the retarded son's] support, the
trust (or its income or principal)
would not be available for [the re-
tarded son's] use and could not be
considered his asset or resource ." s

The Pennsylvania Supreme Court
found that since the language of the
trust gave the trustee considerable
discretion, a decision by the Court
compelling the trustee to expend the
trust income and principal for the
sole support of the retarded son, as
opposed to the testator's other child
and other life beneficiaries of the
trust, would nullify the testator's in-
tent. Therefore, the Court ruled that
the trust income and principal were
not to be considered available re-
sources to the retarded son when de-
termining his eligibility for medical
assistance benefits . 9

The same Court reached a similar
conclusion in Snyder e Common-
wealth, Department of Public Welfare . 10

In Snyder, a mother set up a testa-
mentary trust for the benefit of her

two children, one of whom subse-
quently became a resident of a nurs-
ing home and a recipient of medical
assistance benefits .

The trust instrument provided in
relevant part as follows :

All the rest, residue and remain-
der of my estate of whatsoever na-
ture and wheresoever situate I
give, devise and bequeath to
[trustee], as Trustee, to hold, man-
age, administer, invest and reinvest
in such investments as to the
Trustee may seem proper without
limiting the Trustee to what are
known as "legal investments," and
to demand, collect and receive the
dividends, interest and income
therefrom, and after deduction of
all proper charges and expenses, to
pay to and use as much of the net
income as may be necessary or de-
sirable for the support, mainte-
nance and care of my daughter. . .,
and my son . . ., for and during their
joint lives and the lifetime of the
survivor, as well as so much of the
principal; as in the Trustee's dis-
cretion may be necessary or desir-
able for the support, maintenance
and care of my two children . . .
B . Upon the death of the sur-

vivor of my children, . . ., I give, de-
vise and bequeath one-half (1/2) of
the remaining principal and undis-
tributed income of the trust to the
children of my deceased son . . .
C. The remainder of the princi-

pal and undistributed income in the
trust I give, devise and bequeath to
my son. [trustee] . . .
FOURTH: None of the principal

or income of the trust herein created
while in the hands of the Trustee
shall be subject to attachment and
execution or sequestration for any
debt, contract or obligation or lia-
bility of any beneficiary and shall
not be subject to pledge, assign-
ment, anticipation or conveyance .

Any income or principal which
may under the terms and provi-
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sions hereof' become payable to
any incompetent beneficiary,
whether legally adjudicated in-
competent or otherwise, or to a
minor beneficiary, shall during
said minority or said incompe-
tency be held and expended by
the Trustee directly and without
the intervention of a guardian to
or for the benefit of the incompe-
tent or minor beneficiary for the
support, maintenance and educa-
tion of said beneficiary ."
The Supreme Court of Pennsylva-

nia applied the standard set forth in
Lang to determine the intentions of
the testator and to determine the man-
ner in which the testator intended the
trustee to act, as well as the manner in
which the testator intended the trust
to impact on the beneficiaries .

Looking at the four corners of the
trust instrument, the Snyder Court
found that it was clear from the terms
of the trust instrument that the testa-
tor intended the trustee to care for
both of her children. Even though the
son was not disabled when the trust
instrument was created, it was undis-
puted that the testator, at the time of
her death, knew that her son was eli-
gible for, and actually receiving med-
ical assistance benefits .

Also, since the trust was created
with two life beneficiaries, neither of
whom's needs were to be considered
dominant, the trustee was required to
act so that his beneficial actions to-
ward one beneficiary would not ir-
reparably damage the interest of the
other beneficiary.

Even more convincing to the Court
in determining the intent of the testa-
tor, was the intended effect of the
trust by the testator. At the time of her
death, the testator knew that her son
was receiving medical assistance
benefits . The Court found it impossi-
ble to believe that the testator in-
tended to deprive her son of benefits
to which he was already entitled, and
by doing so, deprive her daughter of



. . . the possibility always exists that no matter how carefully a
special needs trust is drafted, the courts may decide that the trust income

and principal is "available" to the beneficiary .

any benefit from the trust .
Based on the intent of the testator,

the Court found that the trust princi-
pal could not be considered an avail-
able resource when determining the
testator's son's eligibility for medical
assistance benefits .'2

In a footnote to its opinion, the
Snyder Court distinguished a similar
case decided by the Court on the
same day, Commonwealth Bank and
Trust Co., N.A. v_ Commonwealth,
Department of Public Welfare, 13 in
which the Court affirmed a decision
of the lower court that the assets of a
trust were available resources in de-
termining the eligibility of the trust
beneficiary for medical assistance
benefits . In Common wealth Bank, the
trust in question had only one life
beneficiary to whose benefit the en-
tire trust amount was specifically be-
queathed and whose ability to compel
the trustee to act was superior to that
of the contingent remainderman . The
Court found that these characteristics
distinguished the trust in Common-
wealth Bank from both of the trusts in
Lang and Snyder, in which the
trustees were directly accountable to
multiple life beneficiaries whose
rights to both the principle and in-
come had become realized . 14

Although the Lang, Snyder and
Commonwealth Bank cases applied
Pennsylvania law, the following
principles may be applicable to
other states with similar statutory or
case law :

1 . Income and principal of discre-
tionary trusts which are established
for the benefit of more than one ben-
eficiary are not an available resource
unless the settlor intended the trust to
be used exclusively for the benefit of
the beneficiary receiving medical as-
sistance benefits .

2. Language that the trust income
and principal is to be used for sup-
plemental needs rather than "support
and maintenance" is essential .

3. Factors that may be indicative of

the settlor 's Intent that trust Income
and principal be used for the benefi-
ciary's supplemental needs include
the existence of a legal duty on the
part of the settlor to provide support
for the beneficiary at the time of the
establishment of the trust, and knowl-
edge by the settlor that the benefi-
ciary was receiving public benefits at
the time the trust was established .

While these guidelines gleaned
from the cases are instructive, it
should be noted that the Supreme
Court of Pennsylvania has com-
mented several times that until state
legislatives provide clearer guidelines
to this issue, courts must construe the
matter on a case by case basis .

Some states have enacted statutes
that remove assets of an SNT from
"availability" for the purpose of es-
tablishing entitlement to medical as-
sistance benefits . For example, a
Colorado statute authorizes the cre-
ation of trusts by a tort defendant or a
court to hold or administer settlement
or judgment proceeds to supplement
public benefits and provides that the
corpus of the trust is not an available
resource . 15 California also permits the
creation of special needs trusts when
a minor or incompetent person is en-
titled to money from a settlement or
judgment. Upon trust termination or
the beneficiary's death, California
state agencies are entitled to reim-
bursement from the remaining assets
of the trust.'s

Unfortunately, at this time, there
is no uniformity between the juris-
dictions on the issue of whether
trust assets are "available" to a ben-
eficiary for the purpose of deter-
mining eligibility for public benefits
or the government's entitlement to
reimbursement from trust assets ."
Therefore, the possibility always ex-
ists that no matter how carefully a
special needs trust is drafted, the
courts may decide that the trust in-
come and principal is "available" to
the beneficiary.

Practical Applications
Recently, the authors drafted an ir-

revocable special needs trust for an
incompetent individual, to be funded
with approximately $100,000 ."" Since
the incompetent individual receives
public benefits, the authors filed a pe-
tition with the appropriate court for
permission to create and fund a spe-
cial needs trust. The trust was drafted
so as to not jeopardize the incompe-
tent's future receipt of those public
benefits, as explained to the court in
the petition, which included the fol-
lowing pertinent language :

Due to [Jane Doe's] receipt of
medical assistance benefits due to
her disability, it is the opinion of
Petitioner, that a special needs trust
instrument is in the best interest of
Jane and should be established for
Jane's benefit in conformance with
42 U.S.C. Section 1396p(d)(4)(A) .
Said trust would be funded with
the settlement funds, so that Jane's
medical assistance benefits are not
terminated due to her receipt of the
settlement funds .
42 U .S .C. Section 1396p(d)

(4)(A) provides that an individual
under age 65 who is disabled will
not be ineligible for medical as-
sistance benefits due to the exis-
tence of a trust funded with assets
of the disabled person if the trust
is established for the benefit of
the disabled person by a parent,
grandparent, legal guardian of the
individual or a court if the state
providing the medical assistance
benefits will receive all amounts
remaining in the trust upon the
death of the disabled individual
up to an amount equal to the total
medical assistance paid on behalf
of the disabled individual under a
State medical assistance plan .

Jane has no other assets other
than the settlement funds .

It is the opinion of Petitioner
that if a special needs trust is not
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created and funded with the set-
tlement funds, the purpose and
spirit of the settlement, namely
providing compensation to Jane
for her injuries, would be defeated
in that the federal and state gov-
ernments would require that these
funds be utilized for Jane's basic
necessities of life and not for her
special needs . A true and correct
copy of the proposed trust is at-
tached hereto, made a part hereof
and marked Exhibit "D" .

Petitioner seeks the approval of
this Court to use the settlement
funds to fund a special needs trust,
of which Jane is the sole benefi-
ciary during her lifetime, with Pe-
titioner as trustee .
Notice was given to the Department

of Public Welfare of the hearing to
consider approval of the trust. Coun-
sel for the Pennsylvania Department
of Public Welfare, after certain draft-
ing amendments, did not object to the
trust and notified the Court of his ap-
proval of the trust . The trust was sub-
sequently approved by Court order.

The trust drafted by the authors
included the following special needs
language :

THE JANE DOE
IRREVOCABLE TRUST

THIS INDENTURE OF TRUST
is made this	day of
19_, by and between the Estate of
Jane Doe, an incapacitated person
(hereinafter called the "Grantor")
and John Trustee (hereinafter called
the "Trustee") .

WITNESSETH :
WHEREAS, the Grantor desires

to establish an Irrevocable Trust
for the benefit of Jane Doe (here-
inafter called "Jane") and to trans-
fer and assign to the Trustee all of
her right, title and interest in the
property listed in the attached
Schedule A and such other prop-
erty as the Grantor or any other
person may, by Will, Trust or other

JOURNAL OF THE AMERICAN SOCIETY OF CLU & ChFC, SEPTEMBER 1995

	

68

instrument making appropriate ref-
erence to this Indenture, transfers
or makes payable to the Trustee
from time to time hereafter.

WHEREAS, this Trust is in-
tended to improve the quality of
Jane's life over and above her basic
maintenance and support . These
funds are not intended to supplant
or supersede any public benefit, as-
sistance or medical insurance which
Jane receives or from which she
benefits . It is important to Grantor
that Jane continue to have access to
these programs in order for her to
maintain a modest level of human
dignity and humane care . It is the
opinion of Grantor that it would be
against equity and good conscience
for the corpus of this Trust to be the
cause for Jane being deprived of
these public benefits and medical
insurance .

WHEREAS, it is the opinion of
Grantor that the corpus of this
Trust is sufficient only to provide
Jane with a brief period of benefit
and if it were subjected to inva-
sions by creditors, liens or en-
cumbrances, it would be depleted
in a very short time and would in
reality have been of no actual ben-
efit to her; moreover, upon its ex-
haustion, there would no longer
be any funds available to her for
emergency needs or to supple-
ment her basic necessities . The
provisions of this Trust must be
interpreted in light of these con-
cerns and Jane's needs .
NOW, THEREFORE, in con-

sideration of the premises and of
the mutual covenants herein con-
tained, the Grantor does hereby ir-
revocably assign, convey, transfer
and deliver to the Trustee all of her
right, title and interest in the prop-
erty listed in the attached Schedule
A, and direct that the Trustee shall
cause himself to be named owner
of such property ;

To have and to hold the same and

any other property that the Trustee
may hereafter at any time hold or
acquire pursuant to the terms hereof
(all of which property is hereafter
collectively referred to as the "Trust
Estate") IN TRUST for the follow-
ing uses and purposes .

Special Needs Distribution
A. The Trustee is not to make

any payments or distributions from
the principal or income of the Trust
in any manner which will cause
Beneficiary to incur or suffer a re-
duction in or increase the cost of
any benefits otherwise available to
her from any local, state, or federal
government agency or entity or any
private agency.

The Trustee shall not make any
payments or distributions of income
or principal from this Trust to reim-
burse or supplant any local, state or
federal government agency or en-
tity or private agency which pro-
vides necessities including, without
limitation, food, lodging, medical
care, education, training, supervi-
sion, or treatment.

Anything to the contrary notwith-
standing, the Trustee shall apply for
the benefit of Beneficiary such
amounts from the income and prin-
cipal, as the Trustee, may from time
to time deem appropriate for Bene-
ficiary's Special Needs, as defined
below as approved by the Orphans'
Court Division of the Court of Com-
mon Pleas of Philadelphia County,
Pennsylvania . Any income not dis-
tributed shall from time to time be
accumulated and added to principal .

As used in this instrument, "Spe-
cial Needs" refers to those limited
uses which specifically shall not in-
clude the cost of home or residence
upkeep and medical costs or main-
tenance needs for which public
funds are available to the benefi-
ciary. "Special Needs" include, but
are not limited to, personal items
such as a purchase or capital in-



Drafting trusts to protect assets from
Medicaid availability should be approached with caution .

vestment in or lease of a physical
facility for mentally and physically
handicapped adults; non-medical
transportation and compensation
care; essential dietary needs, out-
door recreation, personal non-pub-
lic funded items such as clothing,
furniture, television, radio, pro-
granis of training, education, vaca-
tion, travel and lodging expenses,
including the expenses of an ap-
propriately equipped vehicle and
payments to third parties to ac-
company Beneficiary, or such sim-
ilar non-covered items .

B . Because Beneficiary is totally
disabled and unable to maintain and
support herself independently, it is
intended by Grantor, that Benefi-
ciary's Guardian of the Person shall
seek support and maintenance for
her from all available public re-
sources, including Supplemental
Security Income (SSI), Social Se-
curity Disability Insurance (S SDI),
and other appropriate federal, state
and local benefits for individuals
with disabling conditions like the
one afflicting Beneficiary. In mak-
ing distributions for special needs,
the Trustee, in his absolute and sole
discretion, shall take into consider-
ation the applicable resource limi-
tations of the public benefit and
assistance program . Beneficiary
shall not be considered to have ac-
cess to the principal of this Trust .
C. No part of the corpus of this

Trust is to be used to supplant pub-
lic assistance benefits of any
county, state, federal or other gov-
ernmental agency or entity that has
a legal responsibility to serve per-
sons with disabilities which are the
same or similar to those of Benefi-
ciary. For purposes of determining
Beneficiary's eligibility for any
such benefits, no part of the princi-
pal or undistributed income shall be
considered available to her. In the
event the Trustee is requested to re-
lease principal or income of the

Trust to pay for equipment, medi-
cation or services which any local,
state or federal agency or entity is
authorized to provide (were it not
for the existence of this Trust), or
in the event the Trustee is requested
to petition any court or administra-
tive agency for the release of Trust
principal or income for this pur-
pose, the Trustee, in his absolute
and sole discretion, is authorized to
deny the request. The Trustee is
further authorized, in his discretion,
to take whatever administrative or
judicial steps that may be necessary
to continue the eligibility of Bene-
ficiary for any such benefit . Such
steps include obtaining instructions
from a court of competent jurisdic-
tion and obtaining a ruling from
such a court that the Trust corpus is
not available to Beneficiary for eli-
gibility purposes . Any expenses of
the Trustee incurred to such end, in-
cluding attorney fees and costs, are
a proper charge to the Trust estate .
D. No interest in the principal or

income of this Trust is to be antic-
ipated, assigned, or encumbered,
or subject to any creditor's claim
or legal process, directed at Bene-
ficiary, the purpose of which is to
obtain alien, judgment or other en-
cumbrance against the principal of
this Trust . Furthermore, it is the
purpose of this Trust to conserve
and maintain its corpus and in-
come for the special needs of Ben-
eficiary . To such end, no part of the
corpus of this Trust, principal or
undistributed income, is to be con-
strued as apart of Beneficiary's
"estate" or be subject to the claims
of voluntary or involuntary credi-
tors for the provision of care and
services, including residential care
or medical care, by any public en-
tity, office, department or agency
of the Commonwealth of Pennsyl-
vania, any other state, or of the
United States, or any other gov-
ernmental agency .

Conclusion

Drafting trusts to protect assets from
Medicaid availability should be ap-
proached with caution . It involves state
and federal statutes which are subject
to change, and many questions and is-
sues remain unanswered or unsettled .
The government's position on permit-
ting the use of trusts to avoid Medicaid
eligibility rules is understandably neo
ative, and the ability of the government
to obtain reimbursement from trust as-
sets in some cases is very favorable .
Accordingly, great care should be ex-
ercised in advising clients . J
(I/R Code No . 8000.00/2500 .20)
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(1) 45 CFR § 233 .20(a)(3)(D) . The federal Medi-
caid statute, Title XIX of the Social Security Act,
42 U .S .C . § 1396 (1982) does not require the states
to withhold public funds from mentally or physi-
cally disabled persons simply because there is a
trust set up for that person's benefit. Rather, it is
state law which governs the availability of public
funds provided by the federal Medicaid program .
(2) 42 U .S .C . § 1396p(d)(4)(A) .
(3) An individual is considered disabled "if he is
unable to engage in any substantial gainful activ-
ity by reason of any medically determinable phys-
ical or mental impairment which can be expected
to result in death or which has lasted or can be ex-
pected to last for a continuous period of not less
than twelve months (or, in the case of a child under
rile age of 18, if he suffers from any medically de-
terminable physical or mental impairment of com-
parable severity)." 42 U .S .C . § 1382c(a)(3).
(4) Medicare and Medicaid Guide (CCH) Para-
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graph 14 . 311 .85, Section 3259 .7 at 6199-39
(1995)_
(5) Lang v . Commonwealth, Dept of Public
Welfare, 515 Pa . 428, 528 A .2d 1335 (1987) .
(6) ld at 438-39, 528 A.2d at 1340-41 .
(7) Id at 435, 528 Aid at 1339 .
(8) Id
(9) Id at 447, 528 A .2d at 1345 .
(10) Snyder v . Commonwealth, Dept of Public
Welfare, 528 Pa . 491, 598 A .2d 1283 (1991) .
(11) Id at 499, 598 A .2d at 1287 .
(12) The trustee did not appeal that part of the
lower court's decision which declared the trust
income to be an available resource .
(13) Commonwealth Bank and Trust Co ., N .A .
v . Commonwealth, Department of Public Wel-
fare, 528 Pa . 492, 598 A .2d 1279 (1991) .
(14) Snyder, 528 Pa. at 499, n .8, 598 A .2d at
1287, n .8 .
(15) Colo . Rev . Slat . § 15-14-409 .8 .
(16) Cal. Prob . Code § 3605 .
(17) See, for example, Minn . Stat. § 501B .89

(state will enforce supplemental needs trusts for
disabled person funded by someone other than
trust beneficiary, beneficiary's spouse orsettle-
ment funds) : N .Y . Est, Pow . & Tom . § 7-1 .12
(trust income or principal not available to bene-
ficiary for medical assistance eligibility if cre-
ator of trust is not beneficiary, beneficiary's
spouse, someone with legal obligation to support
beneficiary or other financial obligation to ben-
eficiary and trust language indicates intent to
supplement government benefits) ; V . Tex . C .A .
Health & Safety Code § 593-081 (trust with prin-
cipal of $50,000 on less not considered property
of resident beneficiary and is not liable for ben-
eficiary's support) ; Va . Code § 55-1913
(notwithstanding any contrary condition in trust
instrument, government may seek reimburse-
ment for medical assistance from beneficiary) ;
Gulick v . Dept . of Heath and Rehabilitative Ser-
vice, 615 So . 2d 192 (Fl . 1993) (principal and in-
come of trust created by beneficiary's spouse
available resource for determining Medicaid el-

igibility) ; First Nat'l Bank of Maryland v . Dept
of Heath and Mental Hygiene, 284 Md .720, 399
A.2d 891 (1979) (beneficiary's interest in "sup-
port" trust can be used to reimburse for medical
assistance benefits, while beneficiary's interest
in "discretionary" trust cannot be used for reim-
bursement) . See also the state survey appended
to Silber, Mayer Y ., "The Effect of a Trust an the
Eligibility or Liability of the Trust Beneficiary
for Public Assistance", 26 Real Pi operiv, Pia-
bare and Trust Journal 133 (Spring 1991) .
(18) The funds were obtained as settlement of a
tortious injury claim . The alternative to the cre-
ation of special needs trusts, having the incompe-
tent individual receive the settlement proceeds,
(whether a lump sum or periodic payment under
a structured settlement) would typically terminate
eligibility for government aid under Medicaid . In
many cases, the settlement proceeds would sim-
ply supplant government benefits dollar for dol-
lar, until those proceeds were exhausted, so the
incompetent individual would be no better off .
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