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D eferred compensation is any com-
pensation payable in a year or
years later than that in which per-
sonal services were rendered .
Deferred compensation plans

maybe either qualified or nonqualified . Qual-
ified plans must be funded, and they must also
meet the strict requirements regarding nondis-
crimination, vesting, minimum funding, etc . The
major types of qualified deferred compensation
plans are pension and profit-sharing plans .

Nonqualified plans, on the other hand, need
not meet these same requirements . Under
these plans, the employee generally receives
an unfunded contractual right to receive
deferred compensation. The biggest advan-
tage of nonqualified plans is that they give the
employer the choice of discriminating in favor
of a select few individuals . Even though
nonqualified deferred compensation plans
allow an employer greater flexibility than the
qualified plans, the employee-participant
reaps almost the same tax benefits attribut-
able to qualified plans .

Advantages to the employer
Nonqualified deferred compensation plans
are attractive to employers that :

•

	

Do not want to undertake anything quite
so exacting as a qualified pension or
profit-sharing plan .

•

	

Are not interested in covering the entire
employee staff.

•

	

Are already maximizing pension and
profit-sharing plan contributions .
Such plans maybe a particularly useful tax,

retirement, or business planning tool for the
closely held corporation because nonqualified
deferred compensation plans are offered only
to those employees the company chooses and
in any manner the company desires .

Tax consequences . Nonqualified deferred
compensation payments are deductible to the
employer in the year an amount attributable
to the contribution is includable in the
employee's gross income .' Thus, if the closely
held corporation is in a lower tax bracket than
its high-income senior key management
employee, the employee's election to defer com-
pensation means that this deferred income will
be taxed at the lower corporate rate rather than
at the employee's higher marginal personal tax
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rate in the year the services are rendered . A high-
level employee is likely to be in the 39 .6% mar-
ginal tax bracket when the services are rendered ;
in contrast, the corporate tax rate schedule is
as follows :'

Further, the employee will probably be in
a lower tax bracket when he or she actually
receives the deferred compensation . As a
result, the tax that the employee eventually pays
will be substantially less .

Tie key personnel . Deferred compensation
arrangements may also be used by an employer
to tie key personnel to the company. A com-
pany may be able to draw on a senior key exec-
utive's experience by conditioning the executive's
post-retirement deferred compensation pay-
ments on his or her promise to provide con-
sulting services or not to compete . Also, a
business may want to tie certain talented
young employees to the company after it has
incurred great expense in training them .

For instance, to induce a young employee
to stay after a training period, the company
might structure a deferred compensation plan
as follows: The employee is credited contingently
with a specified sum each year, which the
employee will receive only after he or she
remains employed with the company for a spe-
cific period . These amounts will be deductible
as business expenses when paid to the employee .
They will not be taxable to the employee at the
time they accrue because the employee's rights
to them are only contingent .

Advantages to the senior key
management employee

The major tax advantage of a deferred com-
pensation plan to the senior key management
employee is that the employee postpones pay-
ment of tax for currently rendered services until
the deferred compensation is actually received .
This presumably results in an actual tax sav-
ings to the employee because under the typi-
cal plan, the employee will be in a lower
income tax bracket when the income is received.

When the payments are received, they are
taxed as ordinary income to the employee . Gen-
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erally, deferred compensation payments are
"wages" subject to regular income tax with-
holding and do not come under the special with-
holding rules that apply to distributions from
qualified pension or profit-sharing plans .'

If payments are made after termination of
employment because of death, disability, or
retirement after attaining a specified age, the
payments are exempt from Social Security
taxes.' The retirement age, however, must be
specified in a plan for which the retired
employee is eligible to participate s and the age
specified may be either the normal or early
retirement age .' Nevertheless, drafters must be
cautious in structuring plans because if the
amounts would have been paid even if the
employment relationship had not been ter-
minated, they will be"wages" subject to Social
Security tax .'

Flexibility

There are many types of deferred compensa-
tion agreements, and plans may be structured
in various ways to meet specific business,
retirement, or tax-planning objectives. Bene-
fit entitlements under a deferred compensation
plan can be derived from an employer's promis-
ing additional compensation for the employee's
services or an employee's voluntary agreement
to take a reduction in current salary .

Further, a company or its employees may not
be interested in deferment for a long period
(e .g ., until retirement), but rather for only a rel-
atively short term. For instance, suppose an
employee who is not already in the 39.6% tax
bracket is due to be awarded an extremely large
bonus. If that bonus is paid in a lump sum, taxes
will absorb much of it . Alternatively, the award
could be made but paid over several years, with
the installment payments in each year being
contingent on the employee staying with the
company. By stretching out the payments, the
employee could enjoy tax savings since more
of the bonus would be taxed at less than
39.6%. Another use of short-term deferred com-
pensation is to tie young trainees to the com-
pany for a period of years .

The most popular reason for deferred com-
pensation agreements, however, is to provide
security for the employee on retirement. The
employer may agree to pay the employee on his
or her termination of service or retirement (1)
a fixed sum, (2) an amount based on the
employee's years of service and compensation,
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Taxable income Tax rate
$0-$50,000 15%
$50,001 - $75,000 25%
$75,001 - $10,000,000 34%
over $10,000,000 35%



or (3) a stated percentage of the employee's "high
five," "high three," or career-average salary. The
employee's deferred compensation payments
may be invested in securities or variable annu-
ity contracts, or otherwise adjusted to reflect
the cost-of-living index through deemed
investments in a Standard and Poor's index fund .
The payments are often made in installments .

Pitfalls
Drafters of deferred compensation plans must
be careful to avoid three major pitfalls that could
result in the employee losing the valuable
deferral of income taxes for services rendered
and compensation payable later :
1 . Constructive receipt .
2 . Economic benefit .
3 . Formally funding a nonqualified deferred

compensation arrangement .
Construction receipt doctrine . Most individuals

are cash-method taxpayers . They do not rec-
ognize income for tax purposes until they actu-
ally receive the money. In several situations, if
the income is made readily available to the indi-
vidual, the constructive receipt doctrine says
that it is effectively the same as having received
it . Thus, under this doctrine, the employee will
be taxed on the deferred income when the ser-
vices are rendered, if the money is his or hers
for the taking, or available to the employee at
his or her unfettered discretion .'

There has been considerable confusion as
to how the constructive receipt doctrine affects
deferred compensation arrangements . The
safest course in ensuring that the constructive
receipt doctrine will not be applied to deferred
compensation is for the plan to contain con-
tingencies that may cause the employee to for-
feit his or her rights to the future payments .
As long as the employee's rights are forfeitable,
there can be no constructive receipt of income
under the agreement .' A substantial risk of for-
feiture exists if two requirements are met :
1 . The right to full enjoyment of the prop-

erty or interest is conditioned on the
future performance (or refraining from
performance) of substantial services by
the employee or the occurrence of a con-
dition related to a purpose of the transfer .

2. The possibility of forfeiture is substantial
if the condition is not satisfied ."
If rights to the deferred payments will be

lost on termination of employment for reasons
other than death or permanent disability, the
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rights are subject to a substantial risk of for-
feiture ." Forfeiture on discharge for cause
or committing a crime, however, is not a qual-
ifying risk ."

In addition, an enforceable requirement
that the property be returned to the employer
if the employee accepts a job with a competing
firm will not ordinarily be a substantial risk
of forfeiture unless the particular facts and
circumstances indicate to the contrary ." Fac-
tors that may be taken into account in
determining whether a covenant not to
compete is a substantial risk of forfeiture are :
1 . The age of the employee .
2 . The availability of alternative employ-

ment opportunities .
3 . The likelihood of the employee obtain-

ing such other employment .
4. The degree of skill possessed by the

employee .
5 . The employee's health .
6. A practice (if any) of the employer to

enforce such a covenant ."
Similarly, rights and property transferred

to a retiring employee subject to the sole
requirement that it be returned unless the
retiree renders consulting services at the for-
mer employer's request is not a substantial
risk of forfeiture unless the retiree is in fact
expected to perform substantial services .

Further, the Service has ruled that there
will be no constructive receipt of income even
though the employee's rights are nonfor-
feitable if:
1 . The agreement is entered into before

the compensation is earned .
2. The employer's promise to pay is not

secured in anyway."
To illustrate the constructive receipt doc-

trine, consider the following two examples,
which are based on a Revenue Ruling :"

Example. A percentage of Alpha Company's
annual net earnings before taxes exceeding
a certain amount is credited to specified key
employees in proportion to their salaries .
Each participant's share is reduced by a pro-
portionate part of Alpha's income taxes
attributable to the additional compensation .
Each account is credited with the yields from
investing the amount in the account .

Bob Bell, an Alpha employee, is to receive
annual payments from his account beginning
when he reaches age 60, terminates employ-
ment, dies, or becomes totally disabled .
Bell's annual payments will be a stated per-

FEBRUARY 2001

	

PRACTICAL TAX STSATEGIES 87



88

centage of his account balance just before the
year of first payment and will continue until
the account is exhausted. The payments are con-
ditioned, however, on Bell's (1) not engaging
in competitive work, (2) being available for con-
sultation and advice after retirement or ter-
mination, unless disabled, and (3) keeping
unencumbered any interest or benefit under
the plan . On death, similar payments are to be
made to beneficiaries .

The amounts in each account are credited
for balance sheet purposes only, and these pay-
ments are not intended to be held in trust
because Alpha's obligation to make payments
are merely contractual . Bell will not be taxed
on the deferred compensation until he receives
it because he will not have constructive receipt
of the funds before then .

Example . To induce Sam Spikes, a football
player, to enter into a player's contract, he
requests that a bonus he could have received
when signing the contract be paid to an
escrow agent designated by Spikes . The escrow
agent is to pay the bonus, plus interest, over five
years. The escrow account is in Spikes's name .
At Spikes's death, the escrow balance is payable
to his estate . The escrow agreement is con-
structive receipt for Spike . The bonus is,
therefore, taxable to him when the agreement
is signed .

Under IRS rulings and a long line of cases,
a nonforfeitable deferred compensation arrange-
ment can avoid the constructive receipt trap
if the employer's promise to pay its employee
deferred compensation at a later date is unse-
cured and if the agreement is entered into before
the employee renders any service ." In other
words, as long as the deferred payments are not
secured, placed in escrow or in trust, or oth-
erwise physically segregated for the benefit of
the employee, no immediate tax is imposed on
the value of present economic benefit to a cash-
method employee .

Economic benefit doctrine. Under the economic
benefit doctrine, an employer's promise to pay
deferred compensation in the future may be a
taxable economic benefit if the current value of
the employer's promise can be assigned a
value." A current economic benefit is capable
of valuation where the employer makes a con-
tribution to an employee's deferred compensation
plan that is nonforfeitable, fully vested in the
employee, and secured against the employer's
creditors by a trust arrangement ." Unlike the
doctrine of constructive receipt, the taxpayer
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must actually receive the property or currently
receive evidence of a future right to property ."

The following examples, which are based
on court cases, illustrate the economic bene-
fit doctrine .

Example. Pursuant to a trust agreement, a cor-
poration paid the trustee $10,500 for the ben-
efit of the corporation's president, in
consideration of services performed by him .
The Tax Court held that the $10,500 expenditure
in setting up the trust conferred an economic
or financial benefit on the president because
the fund was ascertained and paid over for his
benefit, he needed to do nothing further to earn
it or establish his rights therein, no one else had
any control over the monies, and the trust agree-
ment contained no restriction on his right to
assign or dispose of his interest ."

Example . Ralph Payne, a physician, entered
into an agreement with Physicians Corpora-
tion to render medical services to subscribers
of the Physicians Corporation's prepaid med-
ical plan in
exchange for fees to
be paid by Physi-
cians Corporation
according to its fee
schedule. Physi-
cians Corporation
adopted a deferred
compensation plan, and Payne entered into a
"Supplemental Agreement" with Physicians Cor-
poration. The agreement provided that he
would be paid 50% of the scheduled fees for
four years and 10% thereafter .

Physicians Corporation established a trust,
of which it is both settler and beneficiary, to
provide for its obligations under the Supple-
mental Agreement. The trustees purchased
retirement annuity policies to provide for the
payment of benefits under the plan . These ben-
efits would become payable to Payne or his ben-
eficiaries when he retires, dies, becomes
disabled, or leaves Physicians Corporation to
practice medicine elsewhere. Payne agreed to
limit his practice after retirement to consult-
ing services and to refrain from providing med-
ical services to competing groups .

On his tax return for a year when he was paid
10% of the scheduled fees, Payne included in his
gross income only that 10% (i .e ., what he actu-
ally received) . The remaining 90%, which he did
not receive, went into the deferred compensa-
tion plan trust. The IRS argued that the economic
benefit doctrine should apply because fees
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were placed in trust for Payne's future benefit,
although Payne did not receive and had no right
to receive the deferred compensation benefit dur-
ing the tax year. Payne argued that the right to
receive payments of currently earned com-
pensation in the future is contingent, and,
therefore, does not vest any interest in him .

The Ninth Circuit held that the economic
benefit doctrine did not apply to the physician
for the following reasons :
1. The plan was unfunded because it was not

established for the benefit of the physician .
2. The plan was unsecured and not protected

from the employer's creditors. Therefore,
it was incapable of being valued .

3. The plan was subject to a substantial risk
of forfeiture because the physician's
receipt of benefits under the plan was con-
tingent on his agreement to limit his prac-
tice after retirement to consulting services
and to refrain from competing with the
corporation if he left its practice .'
Funding . A deferred compensation plan

cannot be formally funded (i .e ., the employee
cannot be given a secured interest in any
trust or escrow fund or in any asset, such as an
annuity or life insurance contract) without
adverse tax consequences .' The risk that an
employee takes in receiving deferred com-
pensation in an unfunded plan is that the
employee is merely a general creditor. Thus, the
employee assumes a business risk that the
employer will be sufficiently solvent to pay the
compensation at a later date .

To protect against such insolvency, however,
many employers informally fund their oblig-
ation by setting aside a fund composed of life
insurance contracts, annuities, mutual funds,
securities, etc . The employee has no adverse con-
sequences as long as the fund remains the unre-
stricted asset of the employer and the employee
has no interest in the fund .'

As long as the employee is not the direct ben-
eficiary and has no vested right in the annual
increase in the policy's cash surrender value,
the purchase of a life insurance policy does not
make a deferred compensation plan "funded ..`5
Further, the employer cannot deduct its pre-
mium payments, but the entire death proceeds
are received tax-free by the corporation ."

Rabbi trust

The Service held in a private letter ruling that
a trust established by a religious congrega-
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tion for its rabbi to pay him deferred com-
pensation would not result in current income
to the rabbi because the trust assets remained
subject to the congregation's creditors ." This
type of trust arrangement became known as
a "rabbi trust ."

A rabbi trust provides employees with
some assurance that funds will be available when
the time comes for the employer to make
deferred compensation payments . In a rabbi
trust, the employer places sufficient assets to
fund the deferred compensation in an irrev-
ocable grantor trust (or escrow or bank
account) managed by an independent trustee .
The terms of the trust agreement provide
that the funds will be paid to the employee-par-
ticipant at an agreed-on time . A rabbi trust must
satisfy four basic requirements for IRS approval .
These requirements are as follows :
1 . The employee-participants cannot alien-

ate, assign, or subject their interests in
the trust to the claims of their creditors,
except to designate a beneficiary in the
case of their death .

2 . An employee-participant's interest in the
trust assets must be that of an unsecured
creditor of the employer ."

3 . The funds in the trust must remain sub-
ject to the employer's general creditors'
claims in the event of the employer's
insolvency or bankruptcy. (This prevents
constructive receipt of the deferred
amounts to the employee, which would
make them immediately taxable to him or
her even though not received ." In addi-
tion, the employee will not be immedi-
ately taxed under the economic benefit
doctrine because the plan is unfunded
(i .e., the employee does not have a
secured interest in the trust) and the
employee's interest in the deferred
income is unsecured, not protected from
his employer's creditors, and therefore
incapable of valuation) .

4 . The trustee must be required to suspend
payments to the employee participants in
the event of the employer's bankruptcy or
insolvency.
The employee is taxed on the amount set

aside in the trust when the benefits are actu-
ally distributed . The employer can deduct
contributions to the trust at the time the
employee includes the distributions in income .
Similar to a non-rabbi trust nonqualified
plan, the employee is taxed when the employer
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deposits funds in the trust if the funding
does any of the following :
1 . Results in the constructive receipt of

income by the employee 30

2 . Confers an economic benefit on the
employee."

3 . Is a transfer of property pursuant to Sec-
tion 83 (i.e ., the employee's rights in the
property are transferable or not subject
to a substantial risk of forfeiture) .

4. Results in income to the employee under
Section 402(b) (which provides that con-
tributions to a nonqualified trust on
behalf of an employee are included in the
employee's income in accordance with
Section 83) .
Trust earnings are treated as the employer's

earnings and are taxed currently to the
employer. The earnings can be distributed annu-
ally to the employer if desired .

Advantages . The major advantages of a
rabbi trust are as follows :
1 . Tax deferral .
2 . Easy administration because it does not

require separate accounts for each plan
participant .

3 . Minimal ERISA compliance .
Disadvantage . The major disadvantage of a

rabbi trust is that trust assets are subject to the
employer's creditors, and full security for the
plan participant is not available until benefits
are paid .

Variations of the rabbi trust . In an "anti-
takeover" rabbi trust arrangement, an employer
sets up a nonqualified deferred pay plan for its
senior officers and outside directors that is
backed by a rabbi trust . The deferred com-
pensation is payable on each participant's
normal, early, or disability retirement, his or
her termination of employment within a fixed
period following a change of control of the
employer, or his or her death .

A "change of control" occurs if (1) during
any given period, those who are the employer's
board of directors at the beginning of the period
no longer are a majority of the board, or (2)
more than a fixed percentage of the employer's
voting stock is purchased in a transaction not
arranged or approved by the employer's board
of directors . This definition of "change of
control" is purposely designed to protect plan
participants from a hostile takeover .

The IRS has approved a variation of the stan-
dard rabbi trust plan in which benefits are paid
to participants on their death, retirement, or
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termination of employment . Yet, in the event
of a takeover, benefits vest at once, and par-
ticipants are entitled to a full payout if forced
out in any manner by the new owners .

The IRS has also approved a "golden hand-
cuffs" rabbi trust, where the participant's
deferred compensation is dependent on the
employer's annual net operating income and
operating margin. The participants are cred-
ited with units that are set up for bookkeep-
ing purposes, and the employer deposits assets
in a rabbi trust as a reserve against its payment
obligation. Payouts to each participant, how-
ever, are distributed over a fixed number of years
of continuous employment beginning with the
year immediately after the year in which units
are credited to the participants . Full payment
is made earlier if the participant retires, dies,
is disabled, or is terminated for reasons other
than cause . Therefore, under this arrangement,
any participant who is discharged for cause or
who leaves employment early will lose part or
all of his or her deferred compensation .

Secular trust

To avoid the risk that an employer's general cred-
itors may obtain the assets in a rabbi trust, many
deferred compensation arrangements use a "sec-
ular trust :' This type of trust arrangement does
not defer income taxes for plan participants .

A secular trust is an irrevocable trust in
which the funds contributed are not subject to
the claims of the employer's creditors . Unlike
a rabbi trust, the employer has no powers with
respect to the assets of a secular trust . The
employee is, therefore, assured that the trust
assets will be used to fund the employer's oblig-
ations to him or her, regardless of the employer's
subsequent financial position .

Because secular trust assets are not subject
to the claims of the employer's creditors even
in the event of the employer's insolvency or bank-
ruptcy, the employee is taxed on the amount con-
tributed to the trust at the time of contribution
by the employer.' The employer can deduct what
the employee includes in his or her income in
the tax year of the contributions .' This is in con-
trast with a rabbi trust where employer deduc-
tions are postponed until amounts are paid out
of the trust . If the arrangement covers more than
one employee, the employer must maintain sep-
arate accounts for each participating employee
in order to claim the deduction ."
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Because contributions to the secular trust are
taxed immediately to participating employees,
the normal deferred compensation arrangement
includes either additional bonuses from the
employer or distributions from the trust to pro-
vide funds for payment of the additional taxes .

Taxation of annual trust earnings depends
on whether the trust is established as a grantor

or nongrantor
trust . If the trust is
a grantor trust, the
earnings are tax-
able to the
employer." If the
secular trust is a
nongrantor trust,

taxation depends on whether the trust is a "sim-
ple" or "complex" trust.
•

	

If the trust is a simple trust that requires
its annual income to be distributed to
covered employees, the employee-partici-
pant should be taxed on the earnings ."
(This result, however, is not absolutely
clear; if Section 402(b)(2) could arguably
apply to the trust, the results may differ .)

•

	

If the trust is structured as a complex trust
and accumulates trust income, the income
is taxed to the trust initially and taxable to
the covered individual on distribution ."
To avoid potential double taxation, some sec-

ular trust documents require the trustee to dis-
tribute any current earnings to the covered
employee, thus ensuring that the trust will be
treated as a simple trust. The individual would
then pay tax on the distributed trust income .
If the trust invests solely in investments that
do not generate taxable income, such as tax-
free municipal bonds, there will be no taxation
of trust income .

Advantages. The major advantages of a sec-
ular trust are as follows :
1 . It provides protection to the employee by

eliminating the employer's power over
the assets .

2 . It prevents the employer's creditors from
invading the trust .

3 . The employer may receive an immediate
tax deduction .

4. The employer reduces liability from its
balance sheet to the extent the trust is
funded .
Disadvantages . The major disadvantages of

a secular trust arrangement are as follows :
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1 . More cash is needed up front to fund the
contribution and provide the gross-up
bonus to the participating employee .

2 . The secular trust causes the plan to be
funded and covered under Title 1 of
ERISA-requiring minimum funding,
survivor spouse and anti-alienation
rights, reporting and disclosure, and
fiduciary standards .

3. Creditors may void transfers to the trust
made too close to the employer's insol-
vency.

4. Overfunded amounts may not be
returned to the employer because the
fund is irrevocable .

FICA taxes

For FICA tax purposes, 38 "wages" include all
remuneration for employment . Any amount
deferred under a nonqualified deferred com-
pensation plan is included in FICA wages at
the later of:
I . When services are performed ." (Services

are performed as of the date on which,
under the terms of the plan and all the
facts and circumstances, the employee
has performed all of the services neces-
sary to obtain a legally binding right to
the amount deferred .)

2. When there is no substantial risk of for-
feiture of the deferred compensation ."
(A substantial risk of forfeiture exists
when rights are conditioned, directly or
indirectly, on the future performance (or
refraining from performance) of substan-
tial services by any person, or the occur-
rence of a condition related to a purpose
of the compensation, and the possibility
of forfeiture is substantial if that condi-
tion is not satisfied .)

3. The time that the deferred compensation
plan is put in writing or amended to pro-
vide the deferred compensation
amount . 41

4. The time the deferred compensation
amount becomes reasonably ascertain-
able."
Therefore, the funding or the payment of

deferred compensation is not the event that
triggers FICA taxation . FICA taxation can
occur as early as the time services are rendered
if the deferred compensation is vested and
ascertainable .
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Example . Bernie Brown elects to defer
$10,000 from his current compensation under
a nonqualified deferred compensation plan . The
payment is fully vested because it is Brown's
own money. Therefore, the $10,000 is subject
to immediate FICA taxation .

Once deferred compensation is subject to
FICA taxation, neither the deferred compen-
sation nor any earnings on the deferred com-
pensation will be taxed later on ." Thus, once
taxed, earnings on the deferred compensation
escape FICA taxation .

Example. Ernie Easton elects to defer $10,000
of his year 2000 compensation under a plan that
does not involve a substantial risk of forfeiture .
The $10,000 is FICA taxable in 2000 . If the
$10,000 reaches $25,000 because of interest
earnings before the deferred compensation is
paid out, the $15,000 of earnings will not be
subject to FICA tax.

Example . In the last year before Dennis
Don's retirement, he and his employer pay taxes
on a lump-sum value of $200,000 of deferred
compensation. Such payments were the only
ones made prior to Don's retirement . On
Don's retirement, the amount payable as
deferred compensation is calculated and deter-
mined to have a lump sum value of $250,000 .
Don and his employer will have to pay FICA
taxes on $36,000, which is the remainder of the
lump-sum value after deducting the amount
previously taxed, $200,000, and the earnings
on the earlier amount, $14,000 (if computed
using 7% as the earnings rate on the $200,000) ."

There are two major reasons why lower FICA
taxes are paid on deferred amounts :
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taxes is levied on only the base amount
subject to FICA ($80,400 for 2001), and
nonqualified deferred compensation plan
participants generally earn more than
this amount. If FICA taxes are levied at
the time deferred amounts are distrib-
uted, participants may no longer have
earned income in excess of the base
amount and would have less income to
pay FICA taxes .

Conclusion

The drafting of a nonqualified deferred com-
pensation agreement requires the effort of a team
of financial advisers-the accountant, tax attor-
ney, and life underwriter-to properly protect
the business, tax, and retirement needs of the
employer and senior key management employee .
This team must give special consideration to
issues of tax deferral, the timing of deductions,
funding flexibility, the risk of bankruptcy or
insolvency, and the protection of trust assets from
creditors . By doing so, they can choose the best
trust arrangement to support the deferred
compensation plan and meet the objectives of
the employer and key employee . ∎
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