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ENSURING THAT ESTATE PLANNING  

GIFTS TO YOUR CHILDREN ARE NOT  

SUBJECT TO EQUITABLE DISTRIBUTION IN 

 HIS OR HER DIVORCE 

  

FIRM ANNOUNCEMENTS: 

 A.        SEMINARS: 

 

                 1.  Joseph R. Pozzuolo, Esquire presented a CPE seminar for the Montgomery 

County Society of CPAs at Cedarbrook Country Club in Blue Bell, PA on Wednesday, May 25, 

2016, titled: The Negotiation and Documentation of Commercial Loan Documents Including the 

Use of Convertible Loans With Put and Call Options. 

Members of the firm are available to provide seminars on a variety of business, tax, estate 

planning and family law topics. 

 

http://www.pozzuolo.com/
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B.        BLOGS 

             1.  The following are a few of the business, tax, employment, estate planning and business litigation blogs 

posted on our main website www.pozzuolo.com during the past month: 

 

                   a.   IRA Beneficiary Not Changed By Will; 

                   b.   There Is More To Estate Planning Than Just A Will;  

                   c.   Estate Planning: Don’t Let Divorce Derail Your Retirement Plans;  and, 

 
                   d.   Co-Owners Of Franchisee Liable To Franchisor For Damages When Co-Owners/Guarantors Stopped 

Operations As A Franchise. 

 

Please visit our website www.pozzuolo.com for more information on these and other  

relevant business tax, estates and employment topics. 

 

                                     2.  The following are a few of the family law blogs posted on our family law website 

www.pozzuolofamilylaw.com  during the past month: 

 

a.    Citing The Children’s Need For Stability And Continuity, The Court Determined That the Children 

Should Continue To Attend School In Father’s School District; 

 

b.    Don’t Let Divorce Derail Your Retirement Plans; 

 

c.    Home Purchased In Contemplation Of Marriage Is Subject To Equitable Distributions; and, 

 

                    d.    Father Ordered To Contribute To The Cost Of Parochial School As Part Of Child Support Order. 

 

 

Please visit our website www.pozzuolofamilylaw.com for more information on these 

 and other relevant family law topics. 

 

Please visit our Facebook page to read all of our past and future blogs: 

Pozzuolo Rodden, PC 

 

C.      EDUCATIONAL SEMINARS ON YOU TUBE AND WEBSITE: 

                   

              Pozzuolo Rodden, P.C. is pleased to announce you can view the following seminars taught by Joseph R. 

Pozzuolo and/or Jeffrey S. Pozzuolo at “Pozzuolo Rodden, P.C.- You Tube”  

            *The Negotiation and Documentation of Commercial Real Estate Loan Documents 

            *The Fundamentals of Starting a Business 

            *How Middle Income Families Should Plan for Retirement 

 

 

http://www.pozzuolo.com/
http://www.pozzuolo.com/
http://www.pozzuolofamilylaw.com/
http://www.pozzuolofamilylaw.com/
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ENSURING THAT ESTATE PLANNING GIFTS TO YOUR CHILDREN ARE 

NOT SUBJECT TO EQUITABLE DISTRIBUTION IN HIS OR HER DIVORCE 

 
A recent case from the Pennsylvania Superior Court has highlighted the need to make sure that 

estate planning gifts you make to your children are not later subject to equitable distribution during a 

child’s divorce.  Currently, one out of two marriages will end up in a divorce.  Thus, there are several 

precautions that you should take to ensure that your plans to provide for the well-being of your children is 

not set aside by a court deciding that gifts you made for the benefit of your child are now deemed to be 

marital property and equitably divided between the spouses during a divorce.   

Equitable Distribution in Pennsylvania 

There are two categories of property under the Pennsylvania Domestic Relations Code.  The first 

category is “marital property,” which is divided between the parties in such proportions as the trial court 

equitably deems appropriate.  The second category is “non-marital property,” which is retained by the 

spouse who owns it. This non-marital property distribution scheme is different from the “all property” 

equitable marital property distribution scheme, in which all property is equitably divided, or the 

“community property” scheme, in which all community property is divided equally.  

Under the Pennsylvania Domestic Relations Code, there are a number of criteria or factors that 

the Court will consider when equitably dividing the marital property but there is no mandatory 

requirement that the judge give more weight to certain factors over others. The trial court judge has total 

discretion over how much weight to place on each factor. The trial court judge is given this discretion 

because the goal is to effectuate economic justice between the spouses.  The judge even has the discretion 

to  consider each marital asset independently, applying a different percentage to each asset. Furthermore, 

there is no presumption that the marital property will be split evenly between the spouses.  

Marital Property vs. Non-Marital Property 

Under the Pennsylvania Code, the definition of marital property begins with the broad concept 

that marital property means all property acquired by either party during the marriage prior to the date of 

final separation. Unless a spouse can prove by a preponderance of evidence that the property falls into one 

of the exclusions from marital property, the court will presume that all real and personal property 

acquired by either party during the marriage is marital property.  Beyond certain legislated exceptions, it 

is the time of acquisition, and not how the property is titled, which determines the nature of property in 
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equitable distribution. For instance, property acquired before the marriage is not marital property if it 

remains titled solely in the name of the spouse who acquired that property.  However, the increase in 

value of that separately titled property during the marriage and prior to final separation will be considered 

marital property.  

In general, property which a spouse acquires by gift, bequest, devise, or descent is excluded from 

marital property. Furthermore, if the spouse used that inherited or gifted property to acquire other 

property that after acquired or exchanged property is also excluded from equitable distribution. As with 

property acquired by a spouse prior to the marriage, any increase in value of property received by a 

spouse through an inheritance or gift from a non-spouse individual will be deemed to be marital property. 

Moreover, courts will presume that a gift or an inheritance which is re-titled in joint names is intended to 

be a gift to the marriage, converting that property from non-marital property into marital property.  Also, 

gifts between spouses are considered marital property and subject to equitable distribution.   

Again, the timing of when the property has been acquired is key.  Property which has not been 

“acquired” by a spouse prior to separation is not marital property. This includes an expected bequest 

under a will or property held in trust for the benefit of a spouse over which that spouse does not have any 

withdrawal rights.   

Wiegand v. Wiegand 

Conversely, if a gift or inheritance is acquired by the spouses jointly, that property will be 

considered martial property.  In Wiegand v. Wiegand, the Pennsylvania Superior Court considered 

whether gifts from the husband’s parents were gifts to the spouses jointly or whether they were intended 

to be gifts solely to the husband, Roger Wiegand.  The parents had made cash gifts totaling $2.7 million 

and also had gifted limited partnership interests in certain oil and gas leases.  Each of the gifts was 

accompanied by a handwritten note from the husband’s parents addressed to both the husband and the 

wife and which included personal messages to each the husband and the wife.   

During the divorce, the husband contested the classification of these gifts as marital property.  

The husband’s father testified during trial that the gifts were intended to be only to the husband, thereby 

contradicting the letters he had written and signed when each gift was made.  The trial court found his 

testimony not to be credible and found that the gifts were marital property and determined that roughly a 

50-50 split to be appropriate.   

The question considered by the court was what was the donative intent of the husband’s parents 
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when the gifts were made looking at everything including the letters to the parties, tax considerations, the 

relationship of the parties and their behavior regarding the gifts.   

Steps to Take When Making Gifts to Your Children 

In order to protect your children in a divorce, when you are making gifts to your children, it is 

important to clearly specify that the gifts are being made solely to your child and not to the child’s spouse.  

If you intend to make the gifts outright, such as a gift of cash or an interest of a limited partnership or 

limited liability company, you should accompany the gift with a note or a card addressed solely to your 

own child.  In those instances, it is also important to discuss with your child that the gift should remain in 

his/her name alone, even if they use the cash to purchase other property.  The gifts you made to that child 

alone would be considered non-marital property, but your child may inadvertently convert the property to 

marital property by using that property to purchase other property jointly titled in both spouses names.  

Moreover, if you make a gift of cash to your child, you should advise that child to deposit those funds in 

an account that is titled solely in that child’s name.  Depositing the funds into an account that is jointly 

owned with his or her spouse would convert the property from non-marital property into marital property.   

If you are concerned that your child would not heed your advice to keep the gift titled solely in 

their own name, another way of ensuring that the gift does not become marital property is to place the gift 

in trust for the benefit of your child.  Certain restrictions would be placed on the trust to prevent the 

property therein from becoming co-mingled with your child’s property, jointly owned with his or her 

spouse.  These restrictions could include limiting your child’s right to receive income and principal from 

the trust or spreading out distributions of the principal held in the trust over the lifetime of your child or at 

the discretion of an independent trustee.  While the property is owned by the trust and not currently 

distributable under the terms of the trust, the property therein will retain its non-marital property 

characterization.   When your child withdraws that property it will only remain non-marital property 

while it is titled solely in your child’s name.  However, once your child has the power to withdraw 

property from the trust, the increase in value on that property from that point until the date of that child’s 

final separation from his or her spouse is arguably considered marital property even though it remains 

titled in a trust.   Therefore, if you plan to make substantial gifts to your child during your lifetime or after 

your death, you may want to suggest to your child that he or she and his or her spouse enter into a 

prenuptial or postnuptial agreement that would exclude all such property received from you, and the 

increase in value on that property during the marriage, from marital property.   

If you have any questions about how gifts to your child may be subject to equitable distribution 
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during his or her divorce, our experienced family law and estate planning attorneys should be consulted.  

 

 If there are any legal questions you would like this office to answer in the future, please email the question to us at 
info@pozzuolo.com.  Each month, the question with the most relevance to our privately held business clients, advisors, and friends 

will be answered in our monthly newsletter.  The questions can relate to any of the areas practiced by this office including business 

planning and transactions, corporate law, commercial litigation, employment law and litigation, commercial real estate and 

development, construction law and litigation, estate planning, estate administration, tax and pension law, family law litigation. 

PUBLICATIONS 

All of the following professional publications and past newsletters written by attorneys of this 
office are available by clicking here: http://pozzuolo.com/Pubs Articles.shtml 

Corporate/Tax Articles 

 Bankruptcy - How To Prevent It And How To Cope With It Should It Happen To Your Business 

 Deferred Compensation Rewards And Retains Key Employees 

 Design Buy-Sell Agreements For Maximum Utility 

 How An S Corporation Avoids The Double Taxation Incurred When Excessive Compensation Is Treated As A Dividend 

 How Mortgage Lenders Should Draft Broker Agreements To Avoid RESPA Violations 

 How To Look, Act And Sound Like A Professional Corporation 

 How to Structure a Suitable Buy-Sell Agreement 

 How To Use Non-Qualified Deferred Compensation Arrangements As A Business, Retirement And Tax Planning Tool 

 Money Purchase Pension Plan Falls Out Of Favor 

 Protecting A Client's Business From Unfair Competition Using Restrictive Covenants 

 Structuring Loans From Qualified Plans - How To Handle The Strict Tax Rules 

 What Type of Qualified Corporate Retirement Plan Best Serves Your Business, Tax And Retirement Needs 

 Why An Employment Contract Is Mandatory 

Estate Planning Articles 

 Adapt Estate Planning Strategies to Fit the Needs of Same-Sex Couples 

 College Funding Tool Offers Estate Planning Advantage 
 

 Diversify Strategies For An Effective Estate Plan  

 Divorce and Estate Planning 

 Divorce Raises The Need For Performing An Estate Planning Review  

mailto:info@pozzuolo.com
http://pozzuolo.com/Pubs%20Articles.shtml
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 Drafting The Durable Power Of Attorney For Wealth Protection Purposes 
 

 Estate Planning For Pet Owners 

 Remarriage Situations Can Raise Special Estate Planning Considerations  

 Six Proven Estate Planning Techniques 

 Special Needs Trust - An Estate Planning Tool For The Disabled  

 The Limited Liability Company -A Sophisticated Tool For Estate Planning  

 Using Trusts  To Maximize Family Protection And Minimize Estate Tax 

 Why Living Wills- Advance Directives Are An Essential Part Of Estate Planning  
 

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not 
intended to provide legal advice on specific subjects. It is to provide insight into legal developments and issues. You should always 
consult with legal counsel before taking any action on matters covered in our updates. 

This   newsletter   is   courtesy   of   Pozzuolo Rodden, P.C. 

To subscribe, unsubscribe, or for any questions, please contact us at    INFO@POZZUOLO.COM. 

 

mailto:info@pozzuolo.com?subject=Newsletter%20reader%20needs%20info:%20

