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T

he power of attorney is an

extremely cost-effective
means to provide for life-
time management of the
financial and health care

affairs of elderly or disabled persons . The
need for an attorney-in-fact has increased
as the demographics of the American popu-
lation changes . When it was estimated that
1 .3% of all Americans were older than age
85 in 1994, it was predicted that this num-
ber would rise to 1 .7% by the year 2000.1
In fact, it appears that one-quartcr of all
older Americans living in the community
have difficulty with at least one of the
activities of daily living, and this number
increases to almost one-half at age 85 . By
year 2000, there will be 2 million older per-
sons in nursing homes and by year 2010,
20% of our population, 40 million
Americans, will be age 65 or older. The rise
in life expectancy means that more and
more people will be living with disabilities
than ever before.2 An estate planning tool
helpful in addressing the issues of morbid-
ity is the durable power of attorney .

Through the execution of a power of
attorney, an individual, referred to as the
principal, can delegate to another, referred
to as the attorney-in-fact, the authority to
take acts on behalf of the principal.3 Some
of the benefits of preparing a power of
attorney are as follows :
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•

	

The attorney-in-fact is an agent of the
principal, and therefore must act as he or
she knows or has reason to know the prin-
cipal would act.4 The principal enjoys the
security of knowing that his or her finan-
cial and health care needs and concerns
will be handled in a manner that is consis-
tent with his or her own intentions .

•

	

The principal, rather than a court, appoints
the person he or she believes is the most
competent to manage the principal's affairs .

•

	

A power of attorney circumvents the
expense and delay of a court-appointed
committee, conservator, or guardian. The
management of an individual's assets
through judicial intervention requires
establishing, to the satisfaction of the
judicial tribunal, that a person whose
assets are to be administered has reached
a level of diminished capacity.' This proce-
dure involves levels of scrutiny and due
process that, in the final analysis, result in
both delays and substantial financial costs,
including ongoing expenses for court
accountings as well as separate applica-
tions to the court whenever a major trans-
action is to be undertaken .

This article examines the advantages and
disadvantages of the power of attorney and
the issues that should be addressed in the
preparation and drafting of a power of attorney.



Types of Power of Attorney

The power of attorney is a statutorily
defined extension of the principal-agent
relationships The agent is a fiduciary
under a duty to obey the will of a principal
as he or she knows it or should know it .6
The principal nominates the agent to act
in the principal's place and on the princi-
pal's behalf. At common law, when the
principal becomes incompetent or dies,
the relationship and authority of the agent
automatically terminate . This is called a
nondurable power of attorney .

The utility of appointing an agent to
handle the affairs of the principal is dimin-
ished if the agent's authority is forced to
end just when the principal needs it the
most. Therefore, all 50 states and the
District of Columbia have passed statutes
that recognize a durable power of attorney
(DPA). The DPA is the common law prin-
cipal-agent relationship, with the added
feature of having the agent's authority sur-
vive the incapacity of the principal . The
DPA will still terminate upon the request
of a competent principal or automatically
upon the death of the principal?

Both the Uniform Durable Power of
Attorney Act (UDPAA), which has been
adopted by 27 states and the District of
Columbia, and the Uniform Statutory
Form Power of Attorney, which has been
adopted by four states-Colorado,
California, Montana, and Wisconsin-pro-
vide that all powers of attorney shall be
durable unless the power of attorney
specifically provides otherwise .

The Durable Power of Attorney. The
DPA is a voluntary election made by the
principal in a written document indicating
his or her intention to provide for the
durability of the principal-agent relation-
ship.8 The election must be made when
the principal is of sound mind.9 The prin-
cipal may delegate to the attorney-in-fact
any power that the principal possesses,
with the exception that an attorney-in-fact
may not exercise any testamentary acts .
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Nondelegable powers vary from state to
state . However, a partial list of certain
nondelegable powers is as follows : make,
amend, or revoke a will ; change insurance
beneficiary; take a marriage vow or an
oath; vote; perform a personal service con-
tract; and otherwise delegate a fiduciary
responsibility already borne by the princi-
pal." Formalities for the execution vary ;
therefore, a practitioner should check the
legal requirements of the client's domi-
cile. To ensure that the DPA will be rec-
ognized, it is recommended that the high-
est standard of formalities required be fol-
lowed. Typically, it is recommended that
this standard is that which must be com-
plied with for the conveyance of real prop-
erty. In addition, a person considering cre-
ating a power of attorney should be aware
that there are three distinct forms of the
DPA that have developed, namely :

•

	

General DPA;
•

	

Special DPA; and
•

	

Limited DPA.

A General DPA refers to an instrument
that grants very broad powers to the attor-
ney-in-fact . Usually, all the decision-mak-
ing power that the principal possesses is
given to the attorney-in-fact through a
general grant of power. Such an extensive
grant of power should be made with cau-
tion. The principal should feel confident
that the person who is going to be
entrusted with such powers is both intel-
lectually capable of fulfilling his or her
duties and has the moral fortitude not to
abuse such powers. Because the duration
of a DPA can last for an extensive period,
it is wise to include a provision naming an
alternative agent in case of death or dis-
ability of the primary attorney-in-fact .

A Special DPA usually grants only spe-
cific powers to the attorney-in-fact. The
attorney-in-fact will have no authority to
make acts that are not specifically granted .
The grant of power must be pellucidly
clear as to the act that may be taken by
the attorney-in-fact .
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The Limited DPA grants the attorney-
in-fact all the powers of a General DPA,
with specific limitations . The principal
should be careful to carve out specifically
these limitations so as to avoid it being
deemed a General DPA .

Springing Durable Power of Attorney .
Many individuals are uncomfortable with
immediately vesting the power to manage
their financial or health affairs to an attor-
ney-in-fact. One method that circumvents
these concerns is the "Springing" DPA . The
springing power is simply a grant of author-
ity that does not go into effect until a dis-
ability occurs. 11 Once the principal becomes
disabled or incompetent, the attorney-in-
fact is vested with all the authority he or she
would have had under an immediate
appointment as an attorney-in-fact.

The advantage of the springing power
is that no control is transferred over the
assets until there is an actual need . This
type of appointment requires a statement
in the instrument that specifies when the
power will arise . The words needed to
establish a springing power will vary from
state to state . For example, according to
the UDPAA, the following phrase is suffi-
cient to establish a springing power :

[T]his power of attorney shall
become effective upon disability or
incapacity of the principal. L 2

The critical issue concerning the spring-
ing power is determining a "triggering"
event that properly defines when a dis-
ability has occurred . The absence of a
specifically defined triggering event will
cause many of the advantages of a spring-
ing power to be lost, especially because
one of the main advantages of establishing
a power of attorney is to avoid the
expense and time delays of a judicial
intervention . If a court needs to deter-
mine when the principal has become dis-
abled, there really is no avoidance of time
delay and the expense . Authorizing an
attorney-in-fact to act merely when the
principal is no longer capable of managing
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his or her affairs obviously will not pre-
vent judicial intervention . Often, the solu-
tion is to require that one or more physi-
cians or other persons certify that the indi-
vidual is incapacitated .

Following are sample forms containing
additional language to create a springing
power of attorney :

This power of attorney shall become
effective upon my disability or inca-
pacity. I shall be deemed disabled or
incapacitated upon the election by
my said attorney, [name of attorney], to
accept the written certification of a
physician who, in his opinion, is
qualified, which states that such
physician has examined me and that
I am incapacitated mentally or physi-
cally and am therefore incapable of
attending to my personal and busi-
ness affairs .

or

This power of attorney shall be
effective only upon the incapacity of
the principal . Such incapacity must
be established by the written decla-
ration ("the declaration") of my
brother, [name of brother] : (now resid-
ing at [current address of brother]) that
the incapacity of the principal has
occurred. The declaration need not
set forth the basis for the determina-
tion of incapacity. In making such
determination, my brother, [name of
brother], shall have the broadest pos-
sible discretion . Without in any way
limiting such discretion, it is
intended hereby that incapacity shall
occur at such time as in the opinion
of my brother, [name of brother], the
principal has suffered substantial
impairment of his ability to care for
his property by reason of advanced
age, illness, infirmity, mental weak-
ness, or other cause .

Formalities. Because the laws from state
to state vary, care must be exercised to see
that the instrument is executed in accor-



dance with the laws of the state in which
the principal is domiciled . For example,
under the UDPAA, the documents grant-
ing the power of attorney do not need to
be signed, 13 while South Carolina man-
dates that the appointment of an attorney-
in-fact comply with the same formalities
as a will ." At a bare minimum, it is recom-
mended that all powers of attorney be in
writing and signed by the principal, nota-
rized, and witnessed by a minimum of two
disinterested witnesses .

Revocation of the
Power of Attorney

A competent principal may revoke the
appointment of power of attorney at any
time.'-' Additionally, the power of attorney
can be revoked by a court-appointed
guardian, conservator, or committeeship .
Some states have statutorily mandated
that the power of attorney be automati-
cally revoked upon appointment of a
guardian." The Uniform Probate Code
(UPC) provides that after a court appoint-
ment of a fiduciary, the attorney-in-fact is
accountable to that fiduciary as well as to
the principal. 17 Thus, the court-appointed
fiduciary, under the UPC, has the same
power as the principal to amend or revoke
a power of attorney.

The ability of the court to revoke the
power of attorney is seen as a weakness of
the power of attorney, because the inten-
tions of the principal can he defeated even
if the instrument is properly executed .

Therefore, even though the establish-
ment of a power of attorney may avoid
judicial appointments, it cannot absolutely
prevent such intervention . A family mem-
ber who is dissatisfied with the manage-
ment of the principal's affairs by the attor-
ney-in-fact may apply to the court for a
guardian, conservator, or committeeship .
Regrettably and theoretically, the inten-
tions of the principal to avoid the cost and
time delay of judicial intervention may be
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defeated through this procedure . One
strategy to combat this problem is to have
the principal execute, in addition to or as
part of the power of attorney, documents
nominating a guardian, conservator, or
committeeship in the event of a court
appointment. Even though such an
appointment is not binding on a court, it
may be enough to discourage family mem-
bers from opposing the continuation of
the attorney-in-fact .

This type of appointment may be made
by including the following provisions
within the power of attorney document:

I hereby nominate my attorney as
guardian of my estate and my person
and any successor section that autho-
rizes me to nominate the guardian of
my estate or person for consideration
by a court if incompetency proceed-
ings for my estate or person are here-
after commenced .

Asset Protection-Related Uses
of the Power of Attorney

Making Gifts Under a Power of
Attorney. Historically, an agent is strictly
bound to act only in the narrow realm of
the principal's interest; consequently, gift
giving was traditionally considered to be
beyond the agent's authority.'$ However,
today it is now fairly common for states to
allow an attorney-in-fact to make gifts of
the principal's property.

Property is often disposed of through
inter vivos gifts to take advantage of the
significant tax savings effect of transfer-
ring assets out of the decedent's estate .
The favorable treatment of inter vivos
gifts by the Internal Revenue Service
(IRS) makes it almost always advisable to
authorize agents to take such actions .

However, because the attorney-in-fact is
often a spouse, child, sibling, or other fam-
ily relative, there can be some problems
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with giving the power to gift property. A
gift to a family member or especially a gift
to the attorney-in-fact himself or herself
raises questions of whether the distribution
is made in the principal's interest or in the
beneficiary's interest . Because of this
inherent conflict of interest and the poten-
tial for abuse, courts are extremely suspi-
cious of gifts made by an attorney-in-fact to
himself or herself. One method to prevent
such a problem is to expressly authorize
unlimited or limited gifts to the attorney-
in-fact himself or herself or otherwise
appoint a separate, independent third party
as the attorney-in-fact for gift-giving pur-
poses. An independent third party will pre-
sumably have no conflict of interests with
the principal and, therefore, the potential
for abuse of such powers will be lessened .

Regardless of whether an independent
third party is nominated as the attorney-
in-fact, it is important that all gift-giving
powers be specifically granted . Absent
specific authority to make a gift, the IRS
may include such gifts in the decedent's
gross estate as revocable transfers accord-
ing to Section 2038 of the Internal
Revenue Code (IRC) . 19

Maximizing the Ability to Move Assets .
A 1985 case illustrated the need to be as
specific as possible in the DPA document
in order to allow the attorney-in-fact to
transfer assets. In Private Letter Ruling
86-35-077, the IRS determined that gifts
made by an attorney-in-fact, under
Michigan power of attorney, were unau-
thorized voidable transfers . The instru-
ment provided detailed instructions as to
the management of assets but did not con-
tain any specific power to make gifts . The
IRS held that such authority could not be
considered to have been granted by the
principal . 20 Thus, the principal must do
more than merely specify the ability to
divest . Rather, the attorney-in-fact should
have the authority to : (1) convert nonex-
empt resources to exempt forms ; (2) dis-
claim inheritances ; (3) make marital
actions ; and (4) change a principal's resi-
dence to establish the principal's domicile
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in a state with more favorable eligibility
rules . In addition, the principal should
specify that the attorney-in-fact may take
actions not only for charitable purposes,
but for all other legal, noncharitable rea-
sons as well, including asset protection,
tax and estate planning, qualifying for
governmental benefits, and otherwise
avoiding adverse financial consequences .

Furthermore, care should be taken with
the wording of the power to grant gifts, for
the IRS might view the instruments as a
general power of appointment . 21 Under a
general power of appointment, the value
of the principal's assets, to which the self-
gifting power extends, will be included in
the agent's estate. One method to avoid a
general power of appointment from being
deemed is to prohibit an attorney-in-fact
from making gifts to himself or herself, his
or her estates, or his or her creditors .
Alternatively, the principal could limit the
power to make a gift to an amount equal
to the annual gift tax exclusion .
Accordingly, the agent's potential tax
exposure, if one was found to exist, would
be limited to the annual gift tax exclusion .
This method does not provide total pro-
tection to an attorney-in-fact ; however, it
does limit the liability.

Conveyances Into Trust

A power of attorney is similar to a trust in
that both the attorney-in-fact and the
trustee have similar fiduciary responsibili-
ties . 22 However, a major difference
between the two appointments is the
amount of deference that must be given to
the principal's intentions by the attorney-in-
fact. Under a power of attorney, the agent is
bound to act in strict compliance with the
principal's directions, even if such direc-
tions are contrary to the terms of the
power. 23 Whereas, a trustee is not subject to
the control of the creator or the beneficia-
ries . 24 In addition, when an agent makes a
contract on behalf of the principal, the prin-



cipal becomes personally liable . 2s However,
the beneficiary of a trust will not be held
liable for the actions of a trustee, rather only
the trust property may be attached ."
Therefore, a trust can be a useful tool for a
principal who desires to totally dispossess
himself or herself of control over assets .

However, it is not always economically
feasible for a client to place property into a
fully funded revocable trust. A properly
authorized attorney-in-fact can transfer all or
part of the principal's property into a trust,
including assets acquired in the future .

If the principal currently has a revoca-
ble management-type trust in effect,
regardless of whether it is fully funded,
the following language should grant the
attorney-in-fact the necessary power :

To assign and convey any or all of my
estate (consisting of any property,
real, personal, and mixed, of whatso-
ever kind, wheresoever located, and
whensoever acquired) to the then-
serving trustee or trustees of that cer-
tain Trust Agreement dated [date],
executed by me, as Grantor, and by
[name of trustee], as Trustee, to be
managed in accordance with the
terms of said Trust Agreement .

If the principal wishes to grant the
attorney-in-fact the power to create a new
trust and subsequently fund it, language
similar to the following should be used :

7o establish a revocable trust or revo-
cable trusts, solely for the benefit of
me and my estate, and to assign and
convey any or all of my estate (con-
sisting of any property real, personal,
and mixed, of whatsoever kind,
wheresoever located, and whensoever
acquired) into such trust or trusts and
on such terms as my attorneys-in-fact
shall deem proper and in my best
interests; provided that any such trust
shall be revocable and shall include a
provision that it is revocable by an
instrument in writing signed by me
personally and not in the event of any
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personal representative (e .g., a
guardian of my person and/or of my
estate) acting on my behalf; provided
further that any such trust shall also
provide that if I am unable to person-
ally revoke it, then it shall be revoca-
ble by my attorneys-in-fact solely in
my favor in favor of my estate. Any
authority granted to my attorneys-in-
fact under this paragraph shall be lim-
ited so as to prevent this Durable
Power of Attorney (1) from causing
my attorneys-in-fact or either of them
to be taxed on my income, (2) from
causing my attorneys-in-fact or either
of them to have, hold, or possess a
general power of appointment (as that
term is defined in § 2041 of the
Internal Revenue Code, as amended)
with respect to any or all of my estate,
and (3) from causing my attorneys-in-
fact or either of them to have any inci-
dents of ownership (within the mean-
ing of § 2042 of the Internal Revenue
Code, as amended) with regard to any
life insurance policies on the lives of
either of my attorneys-in-fact .

Living Wills
and the Power of Attorney

The DPA can also be used in conjunction
with a living will to better manage the prin-
cipal's intentions with regards to health care
maintenance . The U .S. Supreme Court has
recognized the right of a competent indi-
vidual to refuse medical treatment, includ-
ing the right to refuse hydration and nutri-
tion . 27 Accordingly, treatment may be with-
drawn if an individual is unconscious or
incompetent and it can be proved by clear
and convincing evidence that the individ-
ual, prior to his or her incapacity, wished to
withdraw life-sustaining treatment . A living
will can be used as clear and convincing
evidence of an individual's intention to
withdraw life-sustaining treatment . 2 a
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Although living wills enable the creator to
refuse medical treatment, they cannot settle
many issues of daily health care mainte-
nance. Despite a living will, it is arguable
that certain drugs, dialyses, transfusions,
chemotherapy, and transplants are not seen
as forestalling death, and therefore can be
provided.29 Further, a competent individual
may wish to delegate the responsibility of
making medical decisions to another if the
principal feels the agent is more qualified to
make such a decision or if the principal
merely wishes to save himself or herself the
psychological impact of making such a deci-
sion . 30 It is in this area that the DPA can be
used to further effectuate the principal's
desires. Through the use of a DPA, the prin-
cipal may designate an attorney-in-fact who
can make decisions with respect to the afore-
mentioned treatments . A possible conflict
may arise between the living will and the
DPA, where the attorney-in-fact seeks to
make nontreatment decisions not authorized
by the living will . Most states do not resolve
this conflict 31 Therefore, the principal mak-
ing a living will should specifically address
every type of medical treatment he or she
wishes to refuse and what document controls
in the case of inconsistency or conflict .

Joint Ownership of Property

A power of attorney is also a useful mecha-
nism for couples who have joint ownership
of property to allow them to vest manage-
ment power in each other over all of their
property in the event that one becomes dis-
abled regardless of the jurisdiction's rules
regarding the management of property .

Safe Deposit Boxes

It is extremely common for the principal to
need his or her agent to have access to his
or her safe deposit box. Banks are hesitant
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to allow unauthorized persons from gaining
access to one's safe deposit box, even an
attorney-in-fact . Even though there may be
language within the power of attorney that
holds third parties harmless from their
reliance on such a power and even lan-
guage that allows access to banks and bank
accounts, a drafter of a power of attorney
should specifically grant the power to enter
into his or her safe deposit boxes. The
power should be specifically granted
because the practical reality is that an agent
who needs to get into a safe deposit box
does not have the time to wait for a formal
indemnification agreement to be prepared
by the bank's counsel. The following is
suggested language for this purpose:

To have access to and to enter any and
all safe deposit boxes or other places of
deposit, held or possessed in my name,
and to deposit therein or remove
therefrom any or all securities, docu-
ments, or other items of personal prop-
erty whatsoever, whenever my attor-
neys-in-fact shall deem it necessary or
proper so to do ; provided always that
any institution in which any such safe
deposit box may be located shall not
incur any liability to me or my estate as
a result of permitting my attorneys-in-
fact to exercise this power .

Anatomical Gifts

The power of attorney can be an effective
alternative to an inter vivos organ trust .
For the DPA to apply to anatomical gifts, it
must survive the death of the principal .
While common law precedent would pre-
vent such actions from being taken under
a DPA, many states have statutorily
expanded the power of the attorney-in-
fact. The reasoning behind the expansion
of the scope of the DPA seems to be that
an individual who can be entrusted to
make medical decisions during life, should
be able to also make decisions after death .



Acts Performed Under the Power
of Attorney

Third-Party Recognition of the Power of
Attorney. Assuming that the appointment
of the power of attorney has been properly
executed and not revoked by death or
court appointment, there remains the issue
and practicality of whether the power will
be recognized by the third parties. One of
the biggest problems associated with the
power of attorney is the refusal of banking
and other institutions to recognize the
authority of the attorney-in-fact . Although
some states have statutorily mandated that
banks recognize the power of attorney,
other institutions have more discretion
with regard to such matters . 32 One solu-
tion, recommended by the Philadelphia
Bar Association, is to properly complete
and execute a separate preprinted
"Durable Limited Power of Attorney for
Banking Transactions" that have been
agreed on by the Probate and Trust Law
Section of the Philadelphia Bar Association
and the major local banks . In doing so, the
principal grants to his or her agent or agents
the power over accounts at certain local
financial institutions . The power includes
the ability to sign checks and drafts, order
notes and bills of exchange, open and close
accounts, deposit funds, and sign any tax
information or reporting required by fed-
eral, state, or local taxing authorities. The
form also includes an indemnification
clause for the financial institution's reliance
on such power.

The likelihood of a third party's recog-
nizing a power of attorney lessens when
there is a large lapse of time between the
granting and exercising of the power .
Although there is the possibility that a court
may impose liability against a third party for
refusing to recognize the power, if the
refusal was done in bad faith,33 a principal
may take more proactive steps to ensure
the recognition of such an appointment .

A phrase should always be included in
the document that such authority will not
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be affected by the passage of time . 34 This
will relieve the concern that the principal
has changed his or her mind between the
granting and exercising of the power.
Second, the language used to grant the
power should always be as specific as pos-
sible and set forth all conceivable uses .
According to the law of agency, a grant of
power that is both specific and general
will be limited to its specific grant of
authority." Therefore, the principal can-
not rely on broad, sweeping language to
empower the attorney-in-fact . Further,
third parties that are wary of the power of
attorney will be especially hesitant to
comply with a general grant of power .36
Therefore, as a practical matter, a specific
grant of power will better effectuate the
intentions of the principal .

Liability of the Attorney-in-Fact

There is often concern on the part of the
attorney-in-fact that he or she will be held
personally liable for acts taken on behalf
of the principal .37 At a minimum, it is
advisable to include a provision to absolve
the agent from any liability except for his
or her own misconduct or negligence .

Conclusion

The power of attorney can be an attractive
asset protection and estate planning tool
through which the inability to manage
one's financial and health care affairs can
be remedied . Not only is the power of
attorney a low-cost alternative to estab-
lishing a complex trust arrangement, it can
and should also be used in conjunction
with other trusts and living wills .

In asset protection, failure to plan for
unforeseen catastrophes can lead to loss of
independence and autonomy in later
years . There is no way to develop an
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EXHIBIT 1
States That Have Expanded Attorney-in-Fact Powers

Kansas

	

Kan. Stat . Ann . § 58-629(a)(1) (1993)

North Carolina

	

NC Gen. Stat . § 32A-19(b) (1994)

West Virginia

	

W. Va. Code § 16-30A-4(d)(7) (1994)

Expanded Right

("Subject to any limitations in the durable power of attorney,
the attorney-in-fact designated in a durable power of attorney
for health care may make . . . a disposition under the Uniform
Anatomical Gift Act . . .")

("If and to the extent a health care agency empowers the
agent to . . .[m]ake an anatomical gift on behalf of the
principal . . . the anatomical gift . . . shall be deemed the act of
the principal or of the person who has priority under the law
to make the necessary decisions . . .")

("Subject to any limitations in this document, my agent has
the power and authority to . . .[coonsent to the donation of any
of my organs for medical purposes . . .")

("If and to the extent a health care agency empowers the
agent to . . . make an anatomical gift on behalf of the principal
under the Uniform Anatomical Gift Act . . . the decision by an
authorized agent as to anatomical gift . . . shall be deemed the
act of the principal and shall control over the decision of the
other persons who might otherwise have priority . . .")

("A durable power of attorney for health care decisions may
convey to the agent of authority to . . . make decisions about
organ donation . . .")

("A health care power of attorney may authorize the health
care agent to exercise any and all rights the principal may
have with respect to anatomical gifts . . .")

("A representative shall have the authority to give, withhold or
withdraw informed consent to the health care of the principal,
which authority shall include, but not be limited to . . .[m]aking
decisions about the gift or donation of a body organ or tissue . . .")

estate plan that takes into account all the
needs of the client. Therefore, the flexi-

bility that is needed to respond to such

unforseen events necessitates the consid-
eration of a power of attorney. ∎

T.J . Straus, "Financial and Legal Planning for Aging,
Illness and Capacity, and Financing Long Term Care,"
231 PLI/Est 425 (Jan ./Apr. 1994) .
2 Insurance statistics indicate that a 22-year-old person is 7'/2
times more likely to suffer a disability of 90 days or more
than he or she is to die. C .M. Hamann, "The Durable
Power of Attorney," 2 Trusts & Est. 28 (Feb. 1983) .
}Restatement (Second) of Agency § 17 .
4 See Restatement (Second) of Agency § 33, Comment (b).
5 Restatemenc (Second) of Agency § 122 ; see generally
Uniform Probate Code (UPC) §§ 5-501 et seq .
6 Restatement (Second) of Agency § 33, Comment (h) .
7 Restatement (Second) of Agency § 118 .
8 See UPC § 5-501, 81JLA 513 (1989) . According to the
UPC, the requisite wording to establish the durable power
of attorney is : "This Power of Attorney shall not be affected
by subsequent disability or incapacity of the principal ."
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9 See Unif. Prob. Code § 5-501, Comment, 8 ULA 513
(1989) .
10See Restatement (Second) of Agency § 17 .
1 'UPC § 5-501, 8 ULA 513 (1989) .
121d .
13 1JPC §§ 5-501 et seq ., 8 ULA (1989) .
14 SC Code Ann. § 62-5-501(c) .
I 5See Restatement (Second) of Agency § 122 .
1 °See Conn. Gen . Star. Ann . §§ 45a-562 .
17 UPC § 5-503, 8 ULA (1989) .
18 Restatement (Second) of Agency § 33 .
I 9 PLR 86-35-077 (Sept. 30, 1985) . See also Tech . Adv.
Mem. 93-47-003 (Aug. 5, 1933);'Icch . Adv. Mem . 92-31-
003 (Apr. 9, 1993); Tech . Adv . Mem. 93-42-003 (June 30,
1993) .
20 Id . See also Colorado v. United States, 1994 US Dist .
LEXIS 4167; PLR 8635007 .
Z 1See IRC § 2041 .
Z 2See Restatement (Second) of Agency § 387, comment
(b) (1957).
23 See Restatement (Second) of Agency §§ 14, 385, 425,
comment (a) (1957).
2 4 1d . a t § 1413, comment (f) ; Restatement (Second) of
'Dusts, § 8, comment (b) (1959) .
25 Restatement (Second) of Agency § 144 (1957) .
2bSee Unif. Custodial Trust Act § 12,7A ULA 18 (Supp . 1991).

State Statute

California Cal. Prob . Code § 4720(b)(1) (West 1995)

Georgia Ga. Code Ann . § 31-36-7(A) (1994)

Idaho Idaho Code § 39-4505(5)(d) (Michie 1994)

Illinois Ill . Ann. Stat. ch . 755, ¶ 45/4-7(d)(1) (Smith-Hurd 1995)



27See Cruzan v. Missouri Dept of Health, 497 US 261 (1990) .
2sSee In rc West Chester County Medical Ctr ., 531 NE2d
607 (NY 1988) .
29See Uniform Rights of the Terminally III Act, § 1,
Comment (96), ULA 613 (1987).
'( 'See, e .g ., Model I lealth Care Consent Acts, § 36(a), 9
ULA 339 (Supp . 1984) (recognizing that competent
patients may also choose to make use of agents in medical
decisions) .
31 Utah and Arizona are the only exceptions . Utah Code
Ann. § 75-2-I102(2) (Supp . 1988) (providing that the
decision of the holder of a DPA will override a living
will) . Cf. Ariz . Rev. Stat . Ann . § 36-3206(1)(1986)
(specifying that a living will control over a guardian
appointed later for its maker) .
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32 See, e .g ., NJ Rev. Star . § 46 :2B-10 (mandating that only
banks recognize a power of attorney).
"See Alaska Stat. §§ 13 .26, 353(e); Minn . Star. Ann . § 523 .20.
3ald . See Unif. Prob . Code § 5-501, 8 ULA 513 (1989)
(stating that power of attorney will not he affected by
lapse of time) . The law of New Jersey provides that a
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from the date of its granting . See NJ Rcv. Stat. § 46:2B-13.
35 Restatement (Second) of Agency § 37 .
3f'There is case law to suggest that courts are willing to
accept a general grant of power. See Estate of Reifsneider,
610 A2d 958 (Pa . 1992) .
37 See generally Restatement (Second) of Agency § 122 .
The attorney-in-fact is a fiduciary and has the duty of act-
ing responsibly
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