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PERFORMING AN
Individuals contemplating divorce should review their estate plans and other financial arrangements with respect

to the Income and transfer tax consequences that can be anticipated .

ESTATE PLANNING
REVIEW

JOSEPH R. POZZUOLO and JEFFREY H. SMITH, Attorneys
any people believe that
once they draft a will and
purchase life insurance,
their estate planning needs
have ended . This, however,

is a misconception . There is really no such thing
as a permanent estate plan . In fact, the very suc-
cess of any estate plan may require periodic
updates and revisions to maximize its effec-
tiveness . Many events-such as marriage,
divorce, birth, death, inheritances, gifts, new
employee benefits, and legislative changes-
may necessitate revising an existing estate
plan or creating a new one .

One of the most common reasons for revis-
ing an estate plan is divorce. Taxpayers who
anticipate a marital breakup need to consider
the following topics :

•

	

Effect of divorce on wills .
•

	

Effect of death on divorce .
•

	

Effect of divorce on life insurance .
•

	

Effect of divorce on property rights .
•

	

Gift tax aspects of property transfers on
divorce.
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Estate tax aspects of property transfers
on divorce .
Spousal rights before the divorce decree .
Prenuptial agreements and estate planning .

Effect of divorce on wills
Generally, an individual will want the estate
planner to draft documents that leave all or most
of his or her assets to the surviving spouse . For
married couples, the federal estate tax mari-
tal deduction provides the practitioner with
a tool to minimize estate taxes when the sur-
viving spouse is the primary beneficiary under
the will . The marital deduction provides, sub-
ject to certain limitations, that any interest in
property passing to a surviving spouse may be
deducted from the value of the decedent's tax-
able estate .' Therefore, proper planning will
ensure that property qualifying for the mari-
tal deduction will avoid a double estate tax ; the
property that passes estate tax free to the sur-
viving spouse will be subject to estate tax only
on the death of the surviving spouse . Upon
divorce, however, this important estate plan-
ning tool is lost and many other estate plan-
ning issues arise .

Following a divorce, many individuals
either fail or forget to revise their wills or trust
arrangements . Because of this, some states have
enacted provisions that supersede or control



the disposition of the estate of a divorced per-
son in favor of his or her former spouse .

Most states' statutes provide that only the will
provisions benefiting the former spouse are
revoked.' However, other states' statutes pro-
vide that the will provisions benefiting a for-
mer spouse will stand if the will does not make
special provisions for this contingency .' Still
others provide that the entire will executed
before the divorce is revoked .' The state
statutes that revoke the will provision in favor
of a divorced spouse generally revoke any nom-
ination of the former spouse as executor,
trustee, or guardian. Also, these revoked pro-
visions (benefiting the former spouse) are often
revived by the testator's remarriage to the for-
mer spouse as long as the testator does not
revoke the earlier will . Thus, a marital attor-
ney should refer divorce clients back to an estate
planning attorney to review and revise the
client's documents . After a divorce, the client's
family and business needs, desires, and require-
ments may change and these documents
should be revised accordingly.

Effect of death on divorce

Under the Pennsylvania divorce code, if one
party to a divorce proceeding dies during the
course of the proceeding before a divorce decree
is entered, but after : (1) grounds for divorce
have been sufficiently established ; (2) affidavits
of consent have been filed pursuant to a
divorce via mutual consent ; or (3) the court
determines that the marriage is irretrievably
broken and the spouses have lived separate and
apart for two years,' the parties' respective eco-
nomic rights and obligations will be determined
under the divorce code and not under probate
law.' Therefore, once grounds for divorce are
established, the surviving spouse cannot peti-
tion for an elective share .' However, in the event
a party dies before grounds for divorce are
established, the divorce proceeding will abate
and probate law controls .'

Accordingly, if a spouse dies during a
divorce proceeding, the timing of the death is
extremely critical . The reason being is that no
gain or loss is recognized for transfers of
property made incident to divorce (i .e ., for
transfers made within one year after the mar-
riage ceases or that are related to the cessation
of the marriage) . Instead, the transferee spouse
acquires the transferor spouse's adjusted basis
in the property.' Alternatively, if property is
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transferred on death through a will (or oth-
erwise), the transferee acquires the property
with a stepped-up basis, a basis equal to the fair
market value at the date of the decedent's
death ." The fortuitous result can be that if
grounds for divorce are not established prior
to the death of one of the parties to a divorce
proceeding, the surviving spouse will acquire
a more favorable stepped-up basis in inherited
property. Conversely, if grounds for divorce are
established prior to the death of one of the par-
ties, Section 1041 would control, and the sur-
viving spouse would acquire the decedent's
adjusted basis in any property transferred pur-
suant to the divorce .

Effect of divorce on life insurance

Some U.S. jurisdictions hold that a divorce
decree will not affect the rights of the parties
under a life insurance policy." In those juris-
dictions, if a divorced party fails to name a new
policy beneficiary in lieu of the former spouse,
the former spouse will be entitled to the life
insurance proceeds on the policy holder's
death . In states following this rule, even the
broad language of a property settlement agree-
ment between the spouses that purports to be
a division of all the property rights does not
act to revoke a beneficiary designation under
the policy. Courts in these jurisdictions require
a party to waive explicitly his or her interest
in the insurance proceeds in the property set-
tlement agreement .

Other jurisdictions follow a contrary rule :
A property settlement agreement (on divorce),
under which a spouse releases all right, title and
interest in all property owned by his or her
spouse, includes the rights as a beneficiary of
the former spouse's life insurance ." Still other
jurisdictions have enacted provisions within
their probate codes that, upon divorce, auto-
matically revoke non-probate property dis-
positions made for the benefit of a former
spouse, such as those dispositions made
through life insurance policies ."

The way in which life insurance proceeds
are received by the beneficiary-spouse will
determine the beneficiary-spouse's tax con-
sequences. The proceeds of life insurance
policies usually are not taxable income to the
beneficiary." However, proceeds received as
alimony are includable in the gross income of
the beneficiary-spouse . Also, if the policy is
transferred to the spouse for valuable consid-
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eration, part of the proceeds will be includable
in the beneficiary-spouse's gross income .
Although the courts have not decided the issue,
if an insurance policy is transferred in exchange
for a spouse's property or support rights, the
recipient (of the policy) is considered a pur-
chaser of the policy, and generally cannot
exclude all of the policy proceeds. However, if
the recipient can show that the policy was
received partly as a gift, the proceeds could be
fully excludable .

Effect of divorce on property rights

Divorce's effect on the property rights of a hus-
band and wife depends on the jurisdiction and
can be extensive .

Property hold 'by the entireties .' If property
is owned by husband and wife as "tenants by
the entireties :' each party has a right of sur-
vivorship in the property. In other words, if one
spouse dies, his or her entire right, title, and
interest in the tenants-by-the-entireties prop-
erty automatically passes to the surviving
spouse, regardless of any provisions for a dif-
ferent disposition of tenants-by-the-entireties
property in the deceased spouse's will . Neither
spouse can unilaterally sever the tenancy by the
entireties, partition the property, nor can one
spouse unilaterally act to defeat the other
spouse's survivorship rights. In some juris-
dictions recognizing tenancy by the entireties,
creditors are unable to attach an individual
debtor spouse's tenants-by-the-entireties inter-
est; in other jurisdictions, creditors may attach
the debtor spouse's interest subject to the
non-debtor spouse's right of survivorship . A
small minority of jurisdictions allow creditors
of either spouse to attach, levy, and sell tenancy-
by-the-entireties property ."

Divorce severs the tenancy by the entireties
and converts it to a "tenancy in common ."
Until the divorce is final, the tenancy by the
entireties remains in effect, unless a court
orders a partition ."'

The right of survivorship is not one of the
rights enjoyed by tenants in common, and con-
sequently former spouses, as newly converted
tenants in common, lose this right and the ben-
efits it provides . Each tenant in common has
an undivided one-half interest in the whole of
the property, meaning that each tenant has the
right to use and enjoy the entire property . Either
tenant may also encumber, alienate or other-
wise dispose of their one-half interest in any
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way they see fit . Additionally, each tenant's inter-
est will pass to his or her heirs if the tenant dies
intestate . As a practical matter, after divorce,
either tenant may unilaterally bring a partition
action to have the property sold and the pro-
ceeds divided equally between them-an
option not available to tenants by the entireties .
Although remarriage to a former spouse may
reinstate the provisions of a will in favor of the
spouse, the remarriage will not restore a ten-
ancy by the entireties ."

In some jurisdictions, mutual agreement
between spouses to sever a tenancy by the
entireties will be implied and granted by the
courts under a narrow set of circumstances .
When the spouse in possession of tenants-by-
the-entireties property wrongfully excludes
the other spouse during a period of separation
but before the entry of the divorce decree, the
courts deem this to be an offer from the spouse
in possession to sever the tenancy by the
entireties . The excluded spouse is deemed to
accept this offer by filing an action to partition
the property.

However, in states with no-fault divorce
statutes-and the accompanying provisions for
courts to divide marital property equitably-
courts have uniformly held that these partition
actions cannot be brought . (Pennsylvania is a
hybrid state that provides for fault and no-fault
divorce, and does allow an excluded spouse to
"accept" the implied offer to sever a tenancy by
the entireties by filing for partition prior to
divorce.") These courts strictly interpret their
equitable division statutes, which enables them
to preserve the property from dissipation,
removal, or waste during the pendency and
progress of divorce actions . The effect of this
gives divorce courts total control over marital
assets for purposes of equitable distribution .

Equitable distribution. When a client sepa-
rates from a spouse, one question that he or she
will probably ask is, "When is my estate, my
estate-and not my spouse's estate?" In com-
mon law states having equitable distribution
statutes, several factors and variables need to
be considered when dividing the marital
assets . First, check the relevant state statutes
and the case law interpreting the statutes .

Equitable distribution of marital property
after a divorce does not necessarily mean an
equal division of the property. Generally, a court
will consider the following factors to arrive at
an "equitable" division of the assets :
•

	

The length of the marriage .
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• Any earlier marriages of either party .
•

	

The age, health, station, amount and
sources of income, vocational skills,
employability, estate, liabilities, and
needs of each of the parties .
The contribution of either spouse to the
duration, training, or increased earning
power of the other spouse .
Each spouse's future ability to acquire
capital assets and income .
The sources of income of both parties,
including, but not limited to, medical,
retirement, insurance, or other benefits .
Each spouse's contribution or dissipation
concerning the acquisition, preservation,
appreciation, or depreciation of the mari-
tal property (including the contribution
of either spouse as homemaker) .

•

	

The value of the property set apart to
either party.

•

	

The standard of living of the parties
established during the marriage .

•

	

The economic circumstances of each
party at the time the division of the prop-
erty is to become effective ."
Almost all states granting no-fault divorces

require that the parties live separate and apart
for a stated period before the decree will be
entered. Thus, an important factor in equitable
distribution-and, in the building of one's own
"separate" estate-is determining the date the
spouses began their "final separation ." This date
is important for determining what property is
marital property that will be equitably dis-
tributed. An additionally important date to be
determined is the valuation date for both
marital and nonmarital property . The Penn-
sylvania Divorce Code does not set a date for
valuation, but Pennsylvania's Supreme Court
has made it clear that the date of distribution
(not the date of separation) should be used as
the date of valuation of marital assets unless
special circumstances exist ."

Because the dissolution of many marriages
involves a gradual souring of the marital rela-
tionship accompanied by a number of sepa-
rations, some objective criteria must exist for
pinpointing the time at which the acquisitions
by the parties will be viewed as separate prop-
erty (rather than property benefiting the mar-
tial estate) . Generally, courts have held that
property acquired after the date of final sep-
aration of the spouses is separate property not
subject to equitable division . (In Pennsylva-
nia there is a statutory presumption that the
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date of separation is established on the filing
of a divorce complaint, unless an earlier date
can be established . 21 ) However, courts have dis-
agreed as to whether the parties must reside
in separate households as a prerequisite for a
finding of separation"

Because only marital property can be equi-
tably distributed, it must first be determined
which property is "marital" property and
which is "nonmarital" (or separate) property .
Property acquired prior to marriage is non-
marital property-not subject to equitable
distribution . (But remember, a spouse's non-
marital property is one factor that courts may
consider when equitably distributing the mar-
ital property.) It is important to note, however,
that the distinction between marital and non-
marital property is not as clear-cut as it may
appear to be .

Several courts have reached opposite results
about whether the increases in value of non-
marital property during the course of the mar-
riage should be considered marital property.
Some jurisdictions have decided that any
increase in value to nonmarital property is mar-
ital property, while others have held the oppo-
site. Some courts have held that appreciation
due to the efforts of the nonowner spouse is
marital property." Others have said that com-
mingling funds due to the expenditure of
marital funds changes the whole property
into marital property." Finally, some courts
believe that property enhanced by the expen-
diture of marital property is marital property,
less the initial nonmarital investment of either
spouse."

Planning consideration . There is a great deal
of disagreement among the jurisdictions about
the exact nature of the property. Thus, before
advising a client, it is important to check
carefully the statutes and case law in one's juris-
diction .

Obviously, marital property subject to
equitable distribution must be valued . Because
nonmarital property is a factor in determin-
ing how marital property will be distributed
to each spouse, nonmarital property held by
each spouse must also be valued . In determining
value, courts have discretion to look at several
different valuation dates, which include the sep-
aration date, the divorce complaint filing date,
the distribution date, and of course, the date
of the marriage. Courts will also consider the
dates when nonmarital property was obtained
for purposes of determining the appreciation
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during the marriage . Finally, courts will usu-
ally consider the dates when property was
acquired by gift, bequest, devise, or descent' s

Notwithstanding the jurisdictional differ-
ences concerning what is marital versus non-
marital property, a majority of states provide
for the equitable distribution of marital prop-
erty. The remaining jurisdictions vary on how
property rights are treated . However, all of these
states allow a division of jointly-owned prop-
erty. In a majority of these states, a court can
order the transfer of property even if it is solely
owned by one spouse ."

Employee benefit plane . Today, benefits
under a qualified pension, profit-sharing, or
other retirement plan can amount to a sizable
portion of an estate (and possibly, the only liq-
uid asset in the estate) . Before equitable divi-
sion, employee benefit plans were rarely a factor
in divorce property settlements in common law
states . However, in equitable distribution
states, the courts are playing an increasingly
important role in property distributions, and
therefore, employee benefit plans are becom-
ing an increasingly important factor in dis-
tributing the marital estate .
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Clients often ask whether (and if so, when)
funds from pension plans, profit-sharing
plans, or trusts, or other retirement plans are
marital property. To determine whether these
funds are subject to equitable distribution, the
distinction between vested, nonvested, and
matured interests must be understood . Vested
benefits are nonforfeitable benefits that will be
awarded in the future . Matured benefits are
those benefits that the individual is currently
receiving (or has the current right to receive) .
Nonvested benefits are forfeitable and obviously
not matured .

'Virtually all equitable distribution juris-
dictions have found that matured benefits
are marital property. Others believe that
matured or vested benefits are marital prop-
erty." Some jurisdictions draw lines based on
the percentages of benefits accruing during the
course of the marriage . It has also been held
that if the pension is contingent, it is not mar-
ital property subject to equitable distribution ."
However, several jurisdictions have reached the
opposite conclusion-that even nonvested
pension benefits are subject to equitable dis-
tribution on divorce." Other common law juris-
dictions believe that the spouse's interest in the
plan must have a reasonably ascertainable
value if it is to be marital property subject to
equitable distribution . (However, in practical
terms, if a pension has vested, it has an ascer-
tainable present value .)"

As part of the marital estate subject to
equitable distribution, all, or a portion of the
pension benefits payable to a participant under
a qualified retirement plan may be assigned to
a former spouse pursuant to a qualified domes-
tic relations order (QDRO) . 32 Distributions to
the participant's former spouse mandated by
a QDRO, are included in the former spouse's
gross income in the year of distribution, 33 but
not in the year of the distribution to the for-
mer spouse's eligible retirement plan . Such dis-
tributions do not subject the participant or the
former spouse to the 10% tax on early distri-
butions from qualified retirement plans ; how-
ever, if distributions made to an eligible
retirement plan are not made by direct rollover,
there is an income tax withholding of 20% .

If distributions are not made pursuant to a
QDRO, there may be severe income tax con-
sequences . Such distributions to a former
spouse have been held to be includable in the
participant's gross income with penalties
assessed to the participant or each of the for-
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met spouses ." Therefore, extreme care must
be taken to ensure that the divorce judgment,
decree, or order, including the approval of the
property settlement agreement that assigns pen-
sion benefits from a qualified plan to a former
spouse, satisfy all of the strict IRS QDRO qual-
ification requirements, and that such QDRO
distributions are made accordingly.

In all nine community property states,
retirement benefits acquired by the employee-
spouse during the marriage are community
property." The employee is generally deemed
to have a present property interest in vested and
nonvested benefits-even if they are not
receivable until some future date . This prop-
erty interest is community property-owned
one half by each spouse. However, there are dif-
ferences in the community property states in
how these benefits are treated . Therefore,
make sure to consult state law before advising
a client.

Alimony. Alimony is periodic payments,
payable by one spouse to the other spouse, inci-
dent to a marital dissolution . Alimony can be
payable in varying amounts for varying lengths
of time, and is generally based on the earning
capacity of the recipient spouse .

Under Section 71, the recipient of alimony
must include the payments in gross income if
they meet the following requirements :

•

	

The payments must be in cash .
•

	

The payments must be received by a
spouse pursuant to a divorce or separa-
tion agreement .
The divorce or separation instrument
does not designate the payments as
nondeductible and excludable .
The payee spouse and payor spouse are
not members of the same household .
There is no liability to make the pay-
ments after the death of the payee spouse .
If the payments are includable in the recip-

ient's income, they are deductible by the
payor. 36 (Child support payments are treated
in a completely different manner from alimony
payments under the Code . Payments to sup-
port children are neither includable in the gross
income of the recipient spouse nor are they
deductible by the payor.)

Section 682 trusts. Sometimes a divorce
decree or written separation agreement requires
one spouse to set up a Section 682 trust . Usu-
ally in this trust, Section 682 provides that the
income is payable to the other spouse, and the
grantor-spouse retains powers over the trust .
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Basically, a Section 682 trust has three require-
ments :
1 . The payments are made to a recipient

who is divorced or legally separated
under a decree of divorce or separate
maintenance or who is separated under a
written separation agreement .

2. The payments cannot be periodic and are
not for the recipient's support or mainte-
nance under the decree or agreement .

3. Without Section 682, the grantor would
be taxable on trust income under the
grantor trust rules .''
Gift tax aspects of property transfers on

divorce. Under the Code, transfers of property
made under the terms of a written agreement
between spouses in settlement of their mari-
tal or property rights, or to provide support
for minor children are not subject to the fed-
eral gift tax if the parties obtain a final decree
of divorce within two years of the agree-
ment.' Even if this transfer of property is made
at the transferor's death, the value of the
property will not be included in his or her gross
estate ."

If a transfer is for less than adequate and full
consideration in money or money's worth, a
gift has been made." Under the Regulations,
the relinquishment or promised relinquishment
of dower or curtesy, or of a statutory estate cre-
ated instead of dower or curtesy, or of other
marital rights in the spouse's property or
estate, is not considered (to any extent) con-
sideration ." Thus, there will be a taxable gift
only to the extent that the value of the trans-
ferred property exceeds the value of the
released support rights."

If the transfer under the agreement is com-
pleted while the parties are still married, the
transfer will qualify for the unlimited gift tax
marital deduction . If the transfer is of a pre-
sent interest, it will also qualify for the $10,000
(adjusted for inflation) annual gift tax exclu-
sion." Obviously, the timing of the transfer is
important because the gift taxes can be less-
ened (or avoided completely) by making the
transfer before the entry of the divorce decree .

Estate tax aspects of property transfers on
divorce . Under certain circumstances, property
transferred under a written settlement agree-
ment pursuant to divorce is includable in the
transferor's gross estate . Basically, if the trans-
feror retains certain powers over the transferred
property, its value is included in his or her
estate ." However, if the transfer is made put-
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suant to a bona fide contract (settlement
agreement) for adequate and full consideration
in money or money's worth, it may be deducted
from the transferor's gross estate ."

To be adequate and full consideration in
money or money's worth, the transfer must be
made pursuant to a settlement agreement, and
divorce must have occurred within three years
measured from the date one year before the set-
tlement agreement was entered into .46 If the
transferee relinquishes marital rights in the
decedent's property or estate, that relinquish-
ment will not be treated, to any extent, as con-
sideration in money or money's worth .47

However, relinquishment of support rights is
consideration to the extent of the value of the
rights released .48

The deduction for the property transferred
from a decedent's estate to a former spouse is
limited to the dollar value of the transferee
spouse's consideration . To the extent that the
transferred property exceeds this considera-
tion, no deduction is allowable ." Because the
transfer is pursuant to a settlement agreement
incident to divorce, no gain or loss is recog-
nized, and the transferee receives the decedent's
adjusted basis .

Planning consideration . A practitioner must
take care in drafting a property settlement agree-
ment to ensure the transfer qualifies as a bona
fide contract for adequate and full consider-
ation in money or money's worth, and analyze
local law in determining the dollar value of such
consideration .

Spousal rights before the divorce decree . The
situation often arises in which a husband and
wife are separated (but not divorced), and one
of the spouses revises his or her will to exclude
the other spouse. Under many state statutes,
it is impossible to cut out the surviving spouse
completely, because that spouse has vested rights
in the decedent's property. For example, under
Pennsylvania law, the elective share is one third
of the property passing from the decedent by
will or intestacy, and certain other rights in
income or property conveyed by the decedent
during his or her lifetime ."

These statutes provide for the proper sup-
port of the husband or wife and prevent com-
plete disinheritance . Generally, a surviving
spouse can take under a will, or can elect against
the will to obtain a share in the decedent-
spouse's real and personal property. Unless he
or she waives, releases, or forfeits the election
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right, the surviving spouse cannot be deprived
of these rights by the testator .

Generally, the surviving spouse can elect
against the will if he or she would have received
more under the applicable state intestacy laws .
However, since there are exceptions to this gen-
eral rule, state statutes must be examined
carefully. Although the testator cannot deprive
the surviving spouse of his or her right of elec-
tion, some states place limits on the election
right if the testator has made a testamentary
provision for the spouse in a specified mini-
mum amount ."

Prenuptial agreements and estate
planning

As discussed above, property division pursuant
to dissolution of the marriage, whether by
divorce or death, is generally subject to statu-
tory requirements that place decisions con-
cerning the "equitable division" of marital
property into the hands of third parties, or pro-
vide a surviving spouse with an elective share
that, if exercised, may frustrate the provisions
of an existing estate plan . Prenuptial (or pre-
marital or antenuptial) agreements allow cou-
ples contemplating marriage to predetermine
property distributions in the event their mar-
riage dissolves, which in turn allows for greater
precision in estate planning .

Couples do this by characterizing all the
property that will be acquired during the
marriage as separate or joint, along with the
rights each spouse will have in such property,
and by mutually waiving their statutory spousal
inheritance rights . In characterizing prop-
erty, it is necessary to consider all property that
would otherwise be subject to "equitable dis-
tribution" under applicable law, including,
but not limited to, property obtained by inher-
itance or gift, property received in exchange
for individual property, any income from or
increase in value of individual property, and
any income from employment, or any employee
benefit plan .

Of course, the extent to which couples enter-
ing into prenuptial agreements may agree on
property distribution depends on the law
that is applied to construe the agreement . Most
U.S. jurisdictions recognize prenuptial agree-
ments and construe them in accordance with
general contracting principals . Jurisdictions
that recognize prenuptial agreements will
enforce them according to their terms so
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long as they are procedurally and sometimes
also substantively fair . Procedural fairness
entails scrutinizing the circumstances under
which the premarital agreement was entered
into. Specifically, courts want to see that there
was full and fair financial disclosure by each
of the parties prior to execution, in addition
to the general formalities for entering into a
contract, including :
•

	

Capacity.
•

	

Free will .
•

	

Absence of duress, fraud, or undue influ-
ence .

•

	

Legality of object .
Substantive fairness entails scrutinizing

the property distribution provisions to ensure
that they are not "unconscionable," the defin-
ition of which depends on the law that governs
the instrument .

Courts at one end of the spectrum will
enforce prenuptial agreements only if there was
procedural fairness on execution, and the
provisions are deemed substantively fair under
the circumstances existing at the time of
divorce ." Courts at the other end of the spec-
trum will enforce prenuptial agreements
regardless of whether the provisions are sub-
stantively fair, as long as there was procedural
fairness on execution ." Other courts will
review prenuptial agreements to ensure that
there was both procedural fairness and sub-
stantive fairness at the time of execution, but
will not scrutinize fairness under the circum-
stances at the time of divorce ."

However, both public policy and federal law
may preclude enforcement of certain provisions
in an otherwise enforceable prenuptial agree-
ment. In the majority of states, public policy
precludes spouses from agreeing to waive
child support obligations, or to agree to child
custody jurisdiction . In many states, public pol-
icy also precludes waiver of spousal support
(or alimony or maintenance) when such waiver
would leave one spouse dependent on the state .
Additionally, the Employee Retirement and
Income Security Act (ERISA), which dis-
places state law, requires that the spouse of a
participant in many qualified retirement plans
receives a mandatory death benefit or annu-
ity on the participant's retirement . Only a
spouse, not a fiance, can waive such benefit
under ERISA, so this benefit cannot be waived
in a prenuptial agreement ."

Therefore, all federal and state laws that
would affect a client's property in the absence
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of a prenuptial agreement, and the state law
requirements for validity of prenuptial agree-
ments must be analyzed to ensure that the pro-
visions of the agreement will be given effect .
Additionally, the marital attorney should work
with the estate planning attorney to ensure that
the provisions of the prenuptial agreement cor-
relate with the provisions of the estate plan .

Conclusion
It is imperative that individuals experiencing
marital difficulties have their estate plan
reviewed during separation, as well as after
divorce . If feasible, the execution of a prenup-
tial agreement can eliminate many of the
estate planning uncertainties and problems that
will arise on dissolution of the marriage .
Thus, the marital attorney should work closely
with the estate planner, accountant, and insur-
ance agent to ensure that the distribution of the
estate fits the client's changed needs and
desires, and makes sense tax-wise . ∎
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